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CHA? Asto the fines for alienation, without licence, direéted 

wt by the latt a€t to be paid by tholé who took any Frechold 

Sear under Tach wills; i8 was that they thould be re 

mitted Agee forth the king’s pardon, and paying the 

the yearly value of the lands fo devifed: and the 

was hereby empowered to iffue fuch pardons 
applying to the king. 

Tr was declared, that a will of lands, tenements, or 
hereditaments made by a feme covert, any perfon under 
twenty-one years, idiot, or of non-fane memory, fhould 
not be good or effe€ual, 

UIx the fpirit of a provifion, im the fat, Marlb*. it was 
ordained, that if any perfon holding by knight-fervice of 
the king, or another, or in chief, by will, or other act. 
in his life, gave his manors, lands, tenements, or heredita~_ 
ments, by fraud, or covin, to any one for term of years,, 
life or lives, with one remainder over in fee, or with 
divers remainders over for term of years, life, or in tail, 
with remainder over in fee-fimple, to any perfon, or to 
| his right heirs, or fhould make by fraud or covin, con-. 
| trary to the intent of this aét, any effates, conditions, 
menialties, tenures, or conveyances, to defraud the king. 
of his prerogative, primer (ifin, livery, relief, 
marriages, or rights, or any other lord of his wardthips, 
reliefs, herjots, or other profits which fhould arile by the 
death of any tenants then, upon office being found, the 
king thould have his right, as if no fuch eftate had been 
made, unti} fuch ‘office be legally done away by traverfe, or 
otherwife, And anyother lord might bring his writ of ward, 
diftrain or avow, as the cafe might be ; faving, however, 
to'the donees or devitees their intereft after the | 
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the perfon from whom they ge 
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tons contribution againtt all perfons eee aire to the 
r two parts by aan it 

ie Sea the fubitance peak ca a a 
cerning wills of land. Except in the inftance of land 
devifable by cuftom, devifés before thefe ftatutes were in 
confequence of fome feoffiment to the ufe of « will, fo 
that the devife made in purfuance thereof, gave only an 
equitable right to ‘be eftablithed by the ‘authority of the 
Court of chancery, being, in fa&t, no more than a declara- 
tion of a ufe; but now, being authorifed by ftatute, a 
will of land became a ‘new’ modé of conveyance on | the 
death of the teftator, cognizable in the courts of com= 
mon law. So much of ufes and wills; the ftatutes con- 
cerning which are ‘ftrongly allied to each other in their 
reafon and confequences, and may be confidered as a 
fyftemt ‘of conttitutions, ‘forming a remarkable period in 
the hiftory of landed property. 

Tus far of real’ property. We thall next confider 
fome few particular inftances of parliamentary interpofi- 
tidn, for altering the modes of fecuring property, and re- 
drefling injuries to perfonal eftates, before we come to the 
general alterations which were made in the adminiftration 
of juftice. Firft, of the recognizance in nature of a 
ftatinte ftaple ; then of bankrupts, and ufury. 

“Tsis new fecurity was framed by ftat. 23 Hen. VIIL. 
c. 6, and was denominated, after the original from whence 
it was framed, 4 Recognizance in the nature of a Statute 
Staple. ‘The ftatute ftaple, as we have feen‘, was a 

on Jand, which was contrived as. a fecurity to be 





Fone ‘who had dealings in the ftaple ; it was « 


therefore, like the ftatute-merchant, confined to certain 
and places. Te had, however, by a fidtion lately. 
of furmifing the debt to have been contraéted 





in the » been extended beyond its primary defign 5 
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ear and it was now thought expedient, by a legiflative {anion 
'  to.gommunicate the benefit of fuch a security to all per- 
NEAR TIL. fons who chole to avail therplelves of it 5.01. rather, -withe 
J P out the cizcuity.of a fiction, to which they before seforted, 
to frame a fimilar fecurity for debts, that might be open 
to perfons of all defcriptions.. This was done by. the 
above-mentioned flatuté, which gives the form of the re- 
and_direéts all the method. of proceeding 
thercin. It is to be acknowledged before either of the 
chief juilices ; or, out of term, before the mayor of the 
Staple of Wettminiter and the recorder of London, jointly. 
Gino t .. Tue firk Mature of bankrupes is flat. 34 and 35 Hen. 
bankrupts. WIL ¢. 4. and isintitled, “ An A& againit fuch Perfons 
4s. de wake Bankrupts.”"- "The perfons who are the objeds 
of this new provifion for the recovery of debts, are de- 
{cribed us thofe who “ craftily obtaining into their hands 
« great fubftance of other men’s goods, do fuddenly fee to 
 partsunknown, or keep their houfes ; 3°” fo that the ftatute 
toail perfons whatfoever who at as above deferib- 
ed. A new and peculiar method of dealing with thefe, de- 
faultersis direéted : the chancellor, or keeper of the great 
feal, the lord treafurer, lord prefident, privy-feal, and others 
of the privy-council, the chicf juftices of both benches, or 
three of them at lealt, whereof the chancellor or keeper, the - 
treafurery prefident, or privy-feal, were co be one, upon 
\. complaint in writing by a party, grieved, were to take 
+ order concerning the lands and goods, and alfo with the 
body of fuch offender, for fo he is named ; and they were 
either to (ell his effects, or make fuch difpofition of them 
as they Should think mest, fo.as every creditor hada ratea- ~ 
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pieviats gets. Perlons concealing effets of the 
Sear tone the-value “of thems to be © 
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and perfons making, falfe claims of debts, 


to forieit - 
Gecble Unis demanded. gs Se = 


» Ir fuch offender left the kingdom, the lords were to 
iffue”a proclamation commanding him to furrender 5 and 
if he did not comply within three months after he had no- 
tice thereof, he was to be adjudged out of the king's pro- 
teétion ; and in fuch cafe, fhould any one help to convey 
to him his effects out of the realm, he was to fuffer fuch 
fine-and.imprifonment as the lords fhould think proper to 
inflit®, The-aéct further direéls, ‘that after a man was by 
thefe means ftript of all his property, he was Mill to be liable 
to all unfatisfied demands, 2s before that aét was made. ” 
Tuss is the fir draught of that fpecics of fummaty 
execution againft the perfon and effeéts of a debtor, which 
has fince been modelled into a very different fhape. At 
‘prefent, the’bankrupt was confidered as a criminal, whole 
delinquency could be expiated only by paying the Taft far- 
‘thing. “Later ftatutes ‘have, befides the payment of his 
‘creditors, provided in fome meufure for his intereft, rather 
‘viewing him in the light of an unfortunate man: upon that 
idea, ‘his compliance with the direction of the feveral fta- 
“tates is rewarded by an immusity from bis former incum- 
“brances*, and an allowance to enable him to try his fuccefs 
‘inthe world once more. “Thefe qualifications of the ri- 
gour of the firft bankrupt-law have been added, fince their 
" operation has been confined totally to traders ; tho’, per- 
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ane mn cs uti 
Lettie 4 
andres that, if the feverity of the 
as carried too far, the opportunity of 
ag modern ones by fraud and colle 
fion,, makes, many doubr of their benefit to the com- 
image kos 2p 
fi judices againft ufury had worn of; andiara- _ 
tional “had taught.the nation that an eftate.in | 
money, as well as an cftite in Jand, might beet outto 
hire, without the breach of one moral. or religious duty. 
' ® The parliament red with thé opinion of the times, 
, bo Tere 3? VIIL, c. 9. all former aéts® againit 
aie ee were repealed ; and a certain fumto 
E ‘begiven for the loan of money was. petniitted, “under «the 
; following terms and precautions : In the firlt placepit. wat 
by this ftatute ena&ed, that no perfon fhould’fell his wares: 
or merchandize, and within three months 

atalower price 5 nor fhould any one by means of any « 
+ A bargain, loan, exchange, chevifances:thift, interélt 

“wares, merchandizes, or other thing ; or by! any: 
‘other corrupt or deceitful way or means, or by anycovine 

gr conveyance, reccive or take for the forbearing’or givingy 
day of payment for-a year-for his money or other thing due’) 

for the faid wares or merchandizes, ororher thing, above» 

101.5 nor fhould (ell, bargain, or mortgage any lands’ 

upon any higher intereff\.and thofe. who tranfgrefled-in 

any of thefe points, were to-forfeit treble the value of the 

F ing- bargained for, and fuffer fine and imprifonment at 
Be? ¢ king’s » The provifions of this a have un-. ~ 

“dergone fe fions by later ftatutes#.) ys 
‘Iw fpeaking of the adminittration of juftice, we thal 
fish mention cetais new coursy which | 
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fatliament : fome of thefe concerned crimtnal matte, 
and, therefore, will be more proptrly noticed hereafter ; 
others, which were of a civ nature, may very properly a 
be placed here: they all related to the better collestion ae 
management of the king’s revenue. 
‘Tue diffolution of religious houfes opened a new tats 
of tévenue to the crown ; for the governance of which was 
- eredted by ftat. 27 Hen. VIII. c+27. The Court of Aug- 
mentation of the Revenues of the Crown of England. This 4 
‘was a court of record, with a ftaly 2 perfon was to be 
appointed and called chancellor of the court of augmenta- 
tions. . There was befide to be a treafurer, attorney, foli- * 
citor, feveral auditors and receivors, with clerks, and other 
necellary retainers to. court. Another was eftablithed by 
flats 33 Hen. VIIL. c. 39. called The Court of General 
Surveyors of the King’s Lands. This was to beacourt of 
record, and tohave afeal, Several perfons were to be 
appointed and called the genera] furveyors of the king’s 
Jands; which feveral perfons were to conttitute only one 
officer. ‘Thetreafurer of the king’s chamber was always 
to be treafurer of the revenues of this court, and was to 
rank next to the furveyors ; the next officer was to be the 
king's attorney of this court ; the next was matter of the 
| woods: then followed the feveral auditors and receivors 
« Clerks were to be appointed, with other neceflary appen- 
| -dagestoacourt. All fuch lands, and no other, as were 
mentioned in a fchedule, figned with the king’s fign-ma- 
' qual, were to be within the order and governance of this 
court. Henry afterwards, in the 38th year of bis reign, . 
dilfalved both thefe courts by letters patent; nd by let- 
ters patent ereled a new court of augmentation : ‘both 
» which acts of authority have been held contrary.to Jaw, 
the confirmation of parliament togive them 
was afterwards done by ftat. 7 Ed, bes C1 26 
‘ Mis Bi Uiticta fab ilomecd-wna fete, 
Maury, yd toa power ghen her by ftat. 
i “Von TV, { c. & 
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aR t €: 10, did, pes dye pear eay eaararyrig 
is court; and the next day, by, other letters, united the fame 
teanrvn. to the exchequer: which ha flep was refolved after= 
wards * by-all the judges to'be utterly void, as there re- 
mained after the diffolution ‘ho court to be united!. Such 
was the fortune of thefe two courts. 

By ftat..2 Hen. VIII. ¢.45-a court of the fir/l-fruits 
and tenths was eftablifhed. This was a court of record, | 
with a feal ; the principal officer of which was tobe called 
chancellor of the firft-fruits and tenths. There was to be 
_ atteafurer of the firft-fruits and tenths 5 the third perfon 
” im the court was tolbe the king’s attorney of the firft-feuits 
and tenths : there were to be auditors and clerks meflengers, 
and other retainers. . This was diflolved by ftat. 1 Mar: 
feff; 2. c. 10. and the clergy exonerated from thefe pays 

‘ ‘ments by ftat. 2. and 3Ph. and Mar. c. 4. 5-and thongh the 
Senn Seis aun hen ininninan 
yet the court was not revived. . 

Wrote fcrvey abd menage g 06 bible. aks 
. of tenure, a court of record was eredted by tat. 32 
Heit. VIII. cy 46. called The Court of the King’s Warde, 
To this was annexed, by ftat 33 Hen. VILL cy 22, The 
Court of Liveries; fo that it then became The Courtiof 
Wards and Liveries. This, like other parts of the king’s 

revenue, Trsbeloge Nodes she gereniment af theless . 
a quer. > oe 
» "Tire judicial eAablidhivent had a: longer continuanes 
than the other novelties of this fort projected by Henry _ 
oe itcontinued as long as. the objectof 


r pee a ee 
great vigour till the ein: AER <5 
An eftablifhment of fach importance deferves, 
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‘Court, as'kppears by the preamble of the’ att for 
ng ware hot only jor the management of wards 


and fools natural i the 
ses ‘asian and alfo for ficentes to be granted to the 
‘King’s widows to marry, and 






s to be made for marrying 
without his licence. For managing fuch perfons and their 

fy & court of record, with a feal, was thereby 

to be called The Court of the King’s Wards. A 
chief officer was tobe appointed by the king, to be called 
mafier of the wards, who was to keep the feal ; then an- 
other, called. the king’s attorney of the wards, the king’s 
teceiver-general of the lands of the wards, and two others 
tobe called auditors of the Jands of the wards. All lands, 
and other hereditaments whatfoever, belonging to fuch 
wards) were to be in the order, furvey, and governance of 


this:court,. The mafter of the wards was authorized to: 


iffue fuch procels as was then in-ufe in the king’s Duchy 
Chamber of Lancafter,, held at Weltmintter, for any mat- 
tenor debt touching of arifing from fuch property. He 
was to"hold a court at the times of the four terms, and all 
procefs from the court of exchequer upon this head was in 
futureto be void. ‘The authorities through the act are 
molily given to the mafter, with the advice of the attor! 
hey, receiver, and auditors : they had power to take recog- 
nifances,-and tocommit toprifon. By ftat. 33 Hen. VIII. 


_ &+ 22, all tranfaGtions relating to the king’s liveries were , 
brought within the furvey of this court, and the mafter of. 


‘ eee Aerie S opamp ghee mafter of the 
ding’s wards and of the liveries: a petfon was alfo ap- 
pointed, tobe called furveyor of the king’s liveries, who 
pice ag ana sees le attorney of 


ania awhete © igettoeilat hes 


Of Gutvefors of the king’s lands, contains numerous pip 


‘«Vifions applicable to all the beforefnentioned courts, and 
agin at a We 
S2- { fall 

een | 
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-?, Si Eide 
tion of their jurifi¢tion. eSTe hat all man- 

5 Sad ner of debts, detinues, | “accounts, reckonings, 
4 waltes, deceipts, negli defaults, contempts, com= 
plaints, riots, quarcels, ftrifes, controverfics, for 
 feitures, offences, or other things, arifing in, “for, or 
upon any matter, caule, or thing, committed to the order 
‘and governance of any of thefe courts, wherein the king 
‘was only party 5 and alfo all manner of eftates for tetm of 
years, Saye rt ak eS Dares Beek xpd 
were to be cognifable in thele courts” 

Seat waite i jureacanclardeapat 
the above offences. There was an ‘exception out of the 
shove general words, of all treafons, murders, and felonies, 
of eftates, rights, titles, and interefts, as well of inheri- 
‘tance as of frechold, other than jointures for tern of "life, 
seth Hes es re 
plaints, anfwers, replications, ; caules, miatters, 
tind iflues, were to be purfued, c, and ‘tried in fuch 
feveral courts, by due examination of witnefles, 
proof, or by fuch other ways of means as by the feveral 
courts fhould be thought expedient ™, © "7 

_ Suc was the extenfive authority given to thefe néw 
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goonies y SE EF ny Sano 
were given to defendants, nonfuit or verdi&t, with the 
fame procefs and execution ifr very ei fa: 
tiffs would have, This the following ations : on 
the ftatute of forcible entrid, 5 Rich. Tl in debt or co- 
«-yenant upon any fpecialty or contract, detinue of goods, in 
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aiccompt, trefpafs on the cafe, and aétion upon a ftatute for * 


‘awrong to the plaintiff. There was a provifo added, that 
Plaintiffs fuing in forma pauperis thould not, hereby, be 
made liable to pay, colts, but fhould, inftcad thereof, 
faffer fome punifhment at the diferetion of the juftices ; 
‘and this punifhment, we are informed, was ufually whip- 
pings. Again, it was. provided, by ftat. 24 Hen. VILE. 
c.8. that this a& fhould not give cofts againfl any plain- 
tiff fing to the ufe of the king. By fat. 21 Hen, V! 
1/1; colts and damages are given to an avowant jn re- 
plevin or fecond deliverance, if the plaintiff was ‘nonfuit, 
orvotherwife barred, in the fame manner as the plaintdit 
‘would haverecovered them. Where lands delivered in 
execution were cvicted, a remedy by feire facias againkt 
the party or his executor is given by ftat. 32 Hen. VII. 
© 5 a sie espn of i Mee unfcali, out of other 
boniosheloening s2ibinh 
“Provision was: made by ftat. 4 Hen. VIII c. 4, for 
- proclamations on exigents in forcign counties, which a& 
‘was perpetuated by ftat. 6 Hen. VILL c. 4. It was there- 
by diredted, that where in any 2@ion perfonal adefendant 
was defcribed of one county, and an exigent was awarded 
into another, it fhould be lawful for the juftices to award 
a writ of proclamation to the fheriff of the county of 
which the defendant was deferibed ; or if the: king’s writ 
runneth not there, ‘then to the adjoining county. The 
Proclamation was to contain the effect of the aétion, and 
- to direét the thetiff to make three proclamations within 
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his county at three different days, two in full county, 
court, the third at the general feffions, requiring him to, 
‘yield himifelfto the theriff of tif foreign county into which | 
the exigent wes awarded... proclamation was to haye 
the fame return as the exi aiid to be made out by the 
fame officer. Any outlawry promulged in a foreign coun- 
Set ce 
clared void, 

Ieivistes.cegitigsoen Gore-sonde eetiogs iaegearat 
well to-fecure a regulat appearance of them at the trial 

a8 to guard againft or to punifh perjuryand mifbehaviour..- 
‘Two ‘of thefe parliamentary provifions were confined to 
jurors in London. In the former reign®,.it had been. 
eadeavoured to enforce appearance by larger idiues : there: 
being fome doubt, how thefe were to) be levied, it was 
now direéted?, that the mayor might diftrain for. them, 
This was confined to aétions in. the city. courts, By 
the lait it was ordained, to prevent delays for. want of 
jurors, that in all city a¢tions depending. in the courts 
at Weftminfter, the fheriffs might fummon  perfons hav= 


~ ng goods"to the value of 100 marks, ag well as,thofe 


having lands of tenements of forty thillings value annually, 
It further ditcéts, what iflucs thould be-returned on 
the firft ‘and fecond diftrefs, sab al teargthoreess 
ones *. 

A Mor: ifion Deon tote 
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a every, 
ahtiea od 
mat Neat hee s; at the fécond, ten fhils a 
see at the third, thirteen fhillings and fourpence ; arid 


upon. every fubfequent one he was to double the iflues, 
sill a full jury was fworn, or the procefs otherwife de- 
Ifa full jury fhould got appear, or after chal- 
Vagos: Abate as, Likchy, 00 che 8. detault- of jurors, the 
jultice, at requelt of the plaintiff or defendant, might com- 


a 


ing \ 


Bi 


were neverthelels to lofe their iflues, the fame 
assif the, jury. had remained for default of jurors, unlefs 
they were excufed upon any reafonable caufe, by the juf- 
tices in like= manner, if the jury was not taken by .rea~ 
fon of the not coming of the jultices. “The fublidiary 
jurors added, according to the dire@tions of this aét, con- - 
tuted what were called tales de sircumpavtibus, “and 
Hie i under that appellation, in ftat. 37 
Hen. VUL, ¢. 22. made for continuing this aéty which ] 
was only temporary. , 
Now we are upon the fubjed of jurors we may ine Attain, 
troduce a ftatute made for altering the proceedings i in ate 
, We have obferved, in the laft reign, that. the 
had provided a new way of punithing jurors, and 
ee gietese saainous RIMPE AEE 
ad £ Vie mk, 
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That atuce was only’ éxperimental’; and’ therefore,” 
after being continued by one at the beginning. of this 


Y Vij. reign, was fuffered to expirg in the third year of this 


= Se ta 


king’. Attdints, ‘again returned to their an- 
tient courfe, till ftat. 23 Hed. VIII. c. 3. which renewed 
the policy of the aét- of ‘the laff reign, in the following 
manner: In every cafe of an untrue verdiG, between 
party and party, in any fuit, plaint, or demand, before 
judges of record, where the thing in’ demand was worth’ 
and did not concern a man’s life, the 

grieved might have an attaint againft the jurors and the | 
party ; with fummons, refummons, “and diftrefs infinite, 
againft them, and alfo the grand jury. Every one of the 
grand jury was to have freehold of the yearly value of forty 
hhillings. “The diftrefs againft the grand jurors Was tobe 
awarded, and open proclamation was to be madé, and this 
was to'be'fifteen days before the return OF the difttels. If 
the party or any of the petit jurors made ‘défaule, the 
grand jury was to be taken againft every ene fo making © 
to the plaintiff, except that they made true Jerément (pro- 
vided) they were the fame perfons; and’the'writ, pfocels, 
returh, and affignment, were good and lawful)," and the” 
party'was to plead that they gave a true verdié?; and if” 
they pleaded in bar, the grand jury Was ftill to go on to 
enquire whether the firft jury gave a true verdict, Ifthe 
jury were conviéted, each of them was to forfeit 

pounds, half to the king, "apd half to"the ‘party’ grieved 5 
they were alfo to’be fined at the difcretion of the juftices, ' 
and their oath never more accepted in any courts” the’ 
be reftored to what he had loft, with’ resfonable colts ‘and 
@amagesi It wasiordained, that outlawry or excommus © 
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nication of the plaintiff thould be 4 void’ pleay~ not to be" cH a P 
anfwered. on att day was to be given a 
inva writ of dower, and ebipin: or protedtion'4g be Samer Ome 
allowed. » An attaint was yin forthe dh 
the party, or any of the jury. mh 
Fy Reet vi lee 4 pen thing, as debt, trefe 
pa or the like, under forty pounds, there was to be 
the fie procelS and pleas, and delays were in the fame 
manner to be removed: only the qualifications of the 
grand jury need not exceed five marks yearly of frechold, 
or the property of one hundred marks of goods and chat- 
‘aid the petit jurors, if attainted, were to forfeit 
five pounds, and alfo make fine and ranfom. 
“Ip. cither cafe, if there were not fuflcient qualified 
a tales might be awarded into the next county, 
remedy of, this ftatute was allo extended to perfons 
grieved by any untrue verdict of inheritance in defcent, or 
‘of frechold or. inberitance in reverfion or remainder. If 
the plaintiff was nonfuit, or difcontinued, he was to make 
fine by the difcretion of the juftices. All attaints. were 
thenceforward to be taken in the king’s bench or com- 
mon-pless, and in-no other court; and nif prius might 
be granted by the juftices upon the diftrels : every petit ° 
juror might appear by attorney, 
‘Tues is a provifo, declaring, that this ftatute’ thall 
not prejudice the aé of the laft reign', refpecting attaints 
in the city; but that attaints might be eithér 
there. in the huftings, or under this at. To. obviate 
sree ad rMbiean oper jell eaed ara 
a wet by the general form of this a&, 
it was dre bey seated garter 
verdiGs given by citizens, the jurors need no qualification 
mah alii peep ar on 
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of our Hittory ; and when it underwent fo important a 
F eciet} it {eemed proper that fuch changes ar 
sécounted equally ar Jarge. 

| Tne attaining: of fubRantial juttice was pate I 
_new ftatute of amendment and jeofail: this was | 
“Hen, VIII. c. 30, which took away fome of the minute: 
caufés of exception to which records.and 
before liable. It ordains,.that after verdiét judgment 
fhall be given, notwithftanding any. mifpleading,, lack of 
colour, infisficient pleading, or jeofaily. any. mifeon- 


+ tinuance, difcontinuance, or mifconyeying of process, 


Afice this a2, aches 9 A ee ee, 
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ta.allow.any, exception which could, fair pre~ 1 
Soe note gto olan e » ade 
ant, after-convigtion. But 37 Hen, VIUL.c.'8, Pema 
ordained, that, for the the words vi et armis, vie 
delicet, cum baculis, eultellis, at fagittis, ox any 
of the fame or like words, if omitted in an indictment or 
inquifition, fhall not be a caufe toavoid fuch indictment or 
inquifition, by writ of error, plea, or otherwife. A, 
doubt has been raifed on the conftrudtion of this flatute 5 
whether it was meant to extend to all the words there re- 
cited, or only to:thofe which come under the videlizer, 
‘This has prevented the full benefit that otherwife might 
~ _bave:been derived from this only ftatute of jeofail which 

"relates to criminal proceedings. _ 

“As ithe end of all laws is the quiet and peace of fociety, 
the limiting a period of time within which perfons muft 
purfue their remedy by action, was a wife and politic 
conftitution. “Some f{tatutes were made for the limitation 
of adtions’. -‘The'crucl proceedings upon penal ftaruves 
inthe aft reign, made it neceflary ‘to fix fome bounds to 
common informers: By ftat. 1 Hen. VIII..c. 4. actions 
‘on penal ftatutes were to be brought by the king within three 
years, and by any common perfon within one. ‘This act 
being temporary, was. continued by ftat.7 Hen. VIIlvc. 3) 

© (A Mone general proyifion was made for limitations in Se ay 
feveral: real writs, by stat. 32 Hen, VIL. .c. 2, which 
ftates id the-preamble, two inconveniencies from.the pre= 
fent length of limitation; one is, that ,it was above the 
remembrance of any man to try and know the certainty 
pf the point in iflue; and that perfons, though they and 

eftors had been in long pofieflion, could not en~ 

joy their eftates in fafery. To remedy this, the following, 
‘alterations were made: That no perfon fhould. fue a 
writ of right, or-make prefcripon, tite, al- 
edging the feifin of his ancefter, any otherwife 


7 Vid. aot. vol. IL. 224, 
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within threefcore years before the te/e of the writ, or bed 
fore the preleription, title, orclaim'made: That no pers 
SERA: i hodkeosiitsil an of mortaunceftor, cofinagey 
aiel, writ of entry upon diffeifinedone to an anceftor; “or 
any other aélion poleffory Vof-any further fecifim of bimtelf 
Gf his aneeftor, but within fifty years ‘before the tof of 
the writ; nor of his owii feifin, above thirty years before 
the teffe ofthe writ; nor thould avow or make tognis 
ance for any Writ, fit, “or ferviee, alledging a feifity 
thereof in himtfelf, his anceflor, orany one whofeieftate 
be had, above fifty years next before-the making “ofthe 
avowry or cognifimce, Al} formedons i#t reverter/andife> 
minder, and every /cire facia on a fines was tobe fued, 
ufed, and taken, within fifty years after the tide andieauife 
of iGion netted’; and if a writ was brought, preferip- 
tion, title, claim, avowry; or coguifance,* was made any 
‘etherwife, and was traverled, and found againtt che petton 
fo doing, he was tobe barped for every 
"© Auoxe the provifions relating’ to'the adminiftration of 
Flite, ‘we mutt not forget one for 
‘more forward in the’ year. ‘This was fat, 32 Hens VHT, 
WS. 21. which ftates two feafons for faeh achange > ‘frh, 
{Fat Th this (eafon there had often happened the plague and 
“other fickneffes ; fecondly, that it was a great impediment 
to poor people who ought to be employed about their har- 
‘veft. “It was therefore thought proper to take off thetwo 
Jt retums, and; inftead, to add cne to the begining of 
the term*, For this purpof it was enacted, that this term 
“hould have only four common returns ; the firft of which 
‘was to be in crafline Sancta Trinitatis 5 the fecondy in ° 
Settabin Santhe Trinitatis; the third, in quindend Sanéte 
Ptr spn ampere dee st ) 
i tres feptimanas, which was totake itscom= 
pcm Ty Sm i Oe web ee 

ae 
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next following, as wag ufual in 3 and the 
returns in erafline Sandi i iftay in eftabis 
Santi Fobannis Baptiie, in quindend Sandti Foban- 
nis: Baptifie, were to be abolithed, i 
‘was ordained, that this term fhould begin the Monday next 
after Trinity Sunday*, for the keeping of effoins, :profers, 
returns, and the other ufual ceremonies ; .and that the 
full.term fhould commence on Friday next after Corpus 
Cbriftiday. . When, this alteration. was made, another 
was alfo neceflary for adjufting the relation the term, alter 
this'modification, was to bear with the others. In the old 
feale; fettledby the ftat. Dies communes in Bance, all writs 
iffued.in Hilary term, and thofe of no other, were re- 
turnable on fome of ‘the returns in Trinity term; and all 
‘thofe iffued in Trinity, fell upon fome return in Michacl- 
‘mas this relation was {till preferved, but it was ordered 
inthis way. If any writ, in areal action, was returnable 
inoftabis Hilarii, then day was to be given in cra/line 
Sanéte Trinitatis, if in guindend Sandi Hilarii, in oan 
bis Sandte Trinitatis; if in crafline Purificationis Beate 
Maria, in quindené Sandie Trinitatis, if in otabis Bum 
rificationis Beate Maria, then a die Trinitatis in tres 
Yeptimanas, Again, if in crafting Sante Trinitatisy in 
crafting Animarum; if in ectabis Santte Trinitatis, in 
trafiine Sentti Martini ; if in quindend Sancta Trinita- 
» tis, in odtabis SanBi Martini; i a die Trinitatis in-tres 
Sotimanas, then in quindend Sandi Martinis 
‘Provision war likewife-made, as in the reign of 
S pie — this alteration to the return of. writs 
Wha writ of dower was returnable in guindend 
Sree weeyved' in ie 8 ———_. 
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5 5s ahs ne at 
: danni: omens ae 
9. tsp ito dis Pajchie tn a feptimanany in oerabit Baal 
‘Trinitatis ; che gern ee 
TRY Wilt, Sanche Trinitatis s if @ in quings foptimanas; 
in? or in craflina Afenfionis,. ahi fhdtls Tait in 
tae JSoptimanas. Again, fin ‘Sancta Trinitaris, ther 
; Sandi Trinita 


writs.and procefles, as well perfonal as mixed, returnable: 

in ‘Urinity term, fhould be returnable on fome of 'the four 

» returns directed by this a&. ‘The juttices, however ia 
Bier fuch and the like cafes and procefles, where fpecial diiys: 
- had-been ufed to be appointed for the return’ of ‘writs and’ 
procefles, were authorized to continue’to appoint {pecial 

' . The days appointed 
Soicceay eran heey 

. and in attaint by ftat. 5 Ed. Ill. c, 7. as faras they were. 
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CPt 2 ee a sapere tert 
x eer ie ~ ee 
onl aga gua gapy otieets 
Stig = Seta alana Lo ne Vill. > 
hem : 
Many new Treafens created—Treafon by writing or ak: 
ing—to difobey the King’s Proclamations—Statute of 
«the Six Punifhmnent of Peifoning—Of Larceny 
» —Servants embexzling Goods—Larceny in a Houfeom 
» Law againft Gypfies—Cheating by falfe Tokens —Gaming 
Trial of Treafon committed in Wales—ond committed 
out of the Realm—Trial of Piracy—Trial of Blooded 
inthe Palace—The Benefit of Clergy taken away—The 
© Queftionef Clergy debated. brfere the Council ~Tpe 
King’s Determination—Abjuration and Santtuary— 


© Glerey again taken from certain Ofenters—Santuary 
taken from certain Offenders. 


HE law of;crimes and punifhments began to af- 

fume very different appearance. An alteration in 
circumftances, and an alteration in fentiments, induced 

+ the parli to give a keener edge to the law, ‘in. many 
wales. Te fy fuch offences as = wes and ota 


i ceplbndinany dente! wis eed mew 
crits an ein ma 
together, exhibit a greater thew of novelty than had been 


wet introduced 
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A 
| ea tn “Tne penal Ratutes of thigreign may be naturally divid- 


ed into fuch as concern rqigion, and the king's perfon® 
and government; thofe which’ regard inferior offences 5 

and fuch as make any change in the mode of trial ar com- 

ton law, or in any other way affeét the punithment of of- 

fenders ; and, Reale esi see a nl 

and fandtuary. 

‘Tre penal-adts relating to the king's perfon and govern 
tent, andito the alteration made_in religion, conftitpre 
the firft head of enquiry: thefe were all repealed by fat. 
» Ed. VI. c. 12. and not one of them has any influence 
on the body of our law in force at this day. Notwithftand- 
ing this, they are extremely worthy of obfervation, when 
confidered in'an hiftorical light. “Thefe laws were intire- 
Io a new impreflion, totally differing ftom any that had 
gone before, both in the defcription’of crimes, and = 
feverity with whigh they punifhed them. In thefe 
treafon ‘and mifprifion oftreafon were made the confi 
of every aétion and every word that tended to affedt the 
regal dignity; the obedience of men was fecured by daths, 
and the difcovery of guilt facilitated by methods’ unheard 
of/in the common Jaw. ‘Though thefe ftatutes were all 


“abrogated, yet the offences therein created were revived in 


the fubfequent sgigut, with inferior penalties ; and many 
of their ns were followed in fimilar-circumttances : 
fo chat thee laws ‘gave rife to a new {pecies of criminal 
jurifprudence, which has been adopted occafionally ever 
fince 5 tempered, however, with greater thew of moderu- 
tion. | For thefe reafons, ‘as well as to difplay their pecu- 
liar file and extravagance, we fhall treat them fully, and 
that nearly inthe order in which they were made. Nee 

‘not till'the asth year of his reign, that Henry 
Rice array teomsbaratoniinherttayat inet 


b> aac as marked bis ——* 
fangvinany 





- 


ae aa 


HISTORY OF THE 
Jy thn ey po aA a a Sa 


ftrain “ all manner. of 


DSrmt “tas might bappen to ings yo 
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“queen.” It was by. ome 
bigh-treajom ear, mae 


their dignity, title, or mame; or if any did 

Be cee lly by exprefs writing 
that the king was heretic, fchifmatic, tyrantyin~ 

fidel, or ufurper (whichlatter words were intended to bridle 

the infolence of fome friars); orgf any with-held from 

the king his caftles, fortrefles, er-holds, or rebellioufly 

detained any of his thips, ordnance, artillery, or munition, 

and did. not deliver them up within fix days after, 

tion. "This act, befides taking away fanctuary in cafes 0 

high-treafon, increafed the forfeiture upon attainder, “4 

declaring, that all lands, tenements, and 

ony gate of inheritance, in ufe or poflefion, 

forfcited 5. which words included eftates tail, 

BY the lait ay we find that not only exterisr aéfs and 
deeds, (a8 the preceding ftatute expreffed it), and writing, 
but qwords-expreflive of awifh were made treafon. We 
hall {oon {ee that the legiflature laid the fame penalty upon 
the thoughts outta men*, if expreffed by words, 
Alter Rat. 27 Hens VI a. which made it treafon to 


: (ewedrea raw. 9. ys 
fault of ‘flue, to appoint “2 fuctelfor, by'letters patent or © H AP. 


of the iffey or of the perons fo appoint by the king. NENRY Vit 
- Te was'made high-treafon to ptocure or do any thingy by 
words, writing, print; or deqp, for the repeal or avoidance 
sof'that aét; and the flander of thequeen and her iffue, 
ithe doing any thing to the peril of the king's perfon, 

va ‘highstreafon, in the very terms of the former 
ade OF Tucceffion. It was moreover made high-treafon, 
ifany-one by words, writing, imprinting, or any other 
* exterior aa, dire€lly or indire@ly, accepted, took, judged, 
or believed, the marriages with'queen: Catharine and Anne 
to have been good and lawful ; or flandered the fentences 
of the archbithop therein ; or took, accepted, named, or 
called any of their ‘children legitimate; or craftily ima- 
gined, invented, or attempted, by colour’ of any pretence, 
todeprive the king, queen, or their heirs, orthofe the king 
* — fhould’ appoint, of any of their titles, ftyles, or regal 


power. 
Bur the moft fingular part of this a& was the following 

claufe, which enaéted, that if any, being required, by 

commiffioners properly authoriz+d, to make oath to an- 

fwer fiich’queftions as fhould be obje&ed to him upon any 

claufe, article, fentence, or word in that act, did con- 

telniptuolitly refife to mike fucd cath, er, after making it, 

refufell to anfiver, be Thould’ be” guilty of bighsteeafon = 

@ fpecies of examination. unknown to the anticnt com- 

mon law of the country. The aét even goes further, 

and fays, “that “ if any pfotefted, that they were not . 

bound to declate their atid confeience, and! 


would 
fo reddy Were they to undertake the crue! tatk of 
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the, confequences of former feverities by i n 
. pie fa one more treafon 5 
‘VIN. wasy in cafe any one refufed to.take the oath, 





for the obfervance of it; abepeneper ete , 


port being repealed and with’. The 

this act was fo various, of fuch a peculiar kind, and 
the manner in which it might be enforced fo infidious, that 
itbecame anengine in the hands of government, by which 
they might catch any man whom they withed to deftroy. 


* ‘This aét is a {trong inftance how abfolute Hensy had be- 


come, when the parliament conferred.on him the power 
to difpole of the fucceffion tothe crown. 

‘Tre was followed by an act “to extinguith the autho- 
sity, of the bifhop of Rome.) ‘There is a long preamble, 
Stating the ufurpations of the Pope in fpirituals and tem- 
porals5 and that, notwithftanding the laws which had lately 
been made, * divers feditious and contentious perfons, 
“+ being imps of the faid bifhop of Rome, do,-in corners 
“and elfewhere, whifper, inculke, preach, and perfuade, 
and from time to time ‘inftill into’ poor ‘and unlettered 
people the advancement and continuance of the faid 
 bithop’s feigned and pretended authority.” For ‘theft 
reafons it was enacted, that if any one by writing, cypher- 
ing, priming, preaching, or teaching, deed or act, obfti- 
nately or malicioully held or ftood with, t0 extol, fet forth, 
sre or defend, the authority of the bithop of Rome, 


y thing for the advancement of it, hethould - 





a NT SD 
ee 


et ad 






more Gotan. 
kag diet ote coil 
aT the power to wed 
> bv apy ae + 
EBay gas a ikea by tee A Re Vill. 
18, made high-treafon, ‘both in the man and woman, if | 
ABYLADE fpouled, married, or took to wife an of the 7 
King’s being Tawfully born, ‘or otherwife com- 2 4 
swenlnreauieglet Be ins “or any of the king's fiters, | 
or aunts, part of the father 5 Or ally of the lawful 
< py -Ling’s brethren oF filers, ‘OF even to'con- 
trad, ad marriage wi with them, wi without the king’S licence un? 
der the gest fal or to deflower ay of them, ' being 
srticd.” ‘Thel@ were the penal laws made in this thore 
feast hws dba par @ te ny, 
“Tux next treafon that was made, was to enforce ober ro diishey the” 
dience to the king’s proclamations. The late proceedings King’s procla- 
of the king about the Articles of Religion, and other ins ™“°* | 
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« tothe realm; and that the 
ey ee 


, Scales; it was therefore enacted, that the’king for the 


time being, with advice of his council, might fer forth _ 
proclamations, with pains: penalties in them, which 
wate bodhcje! bit ted made by an a€t of pars 
liament. ‘This, "aes beta tesa | E 
one fhouldfufferin his este, liberty, or perfon, by 
thereof; nor that by any of the king's 
laws or cuftoms of the realm thould be fubverted. ‘Thé 
fatute direts the method in which thefe proclamations 
were to be iffued, and how thofe fhould be punifhed who 
difobeyed them ; and then adds, that if any offended againtt 
therh, and, in further contempt, went out of the Kings 
dom, it fhould be high-treafon: The fame power of 
ifluing proclamations was given to the counfellors of the 
King’s fuccelfor while under age, with the like penalties for 
difobeying them ; a power of which the Protector, in the 
next reign, availed himfelf, i in order ‘to bring abour thie 


i pt i 
fix articles, filed, “An AQ for abelipiig Pa 
— by whieh the parliament enagted fix of the 
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a death Jp peeing md. Scbis 
as ia that if any one 
Piya ig ‘colleStion openly ‘made, of 
1 hae act or congregation, or obiti- 

Sapa aay ye aise a 
et or thirdly, that priefts might marry. 


that vows of challity might be broken; or 
that private mafles fhould not be fed 5 or fixthly, 
me ht neh, it het t 
sig ‘To thele it was added, that if any 
Prieft, or any other who had yowed chaftity, did matry, 
or contract sama neeinear ne Say prct who, wes. oe 
fhould be matic, carnally ufo his wits, or anywoman 
to whom he was contradted, of 121 epeniy converfant or 
familiar with, both the man andthe woman shoiild be guilty 
of felony. - This fevere branch againft unchalte practices 
was not relithed by the popifh clergy, and is faid to have 
been put in by Cromwell, to make this bloody law cut with 
twovedges. If that wasthe delign, the clergy got relieved 
from this well-intended ftroke the next year; when, by 
ftate 32 Hen. Vill, e+ 10. this latter part of the law was 
changed from felony to forfeiture and imprifonment. 
_Awrer this a& of the fix articles, there was anather 
ag Fa peikug which was intended to mitigate 
Tate. roaagnk pee mere the. king 


ina war, and 
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The ftile and ‘title was fettled by flats 35 Hen. 
VIL: ©. 3.°ih “the following words: Henry VII. by 
“the'grace’ of God, King of England, France and Ireland, 
4 Defender of the Faith, and of the Church of England, 
@ and alfoof Ireland, in earth the Supreme Head)” andit 
was déciared’ high-treafon to-attempit to deprive him of it, 
oTensivariery of penal aws thews 4 want’of temper in 
the'legilature, ‘which is hardly to betparsileled. “The paf- 
fiorisand’capr ice of the King fecmed to be apie 
Parliament, which condefeended to enforce by every 


thing he eduld afk or with y ordaining for law the ftrangeft - 


inventions thatever were thought worthy to become the 
vbjeGts of penal jurifprudence. 

“Erifollowsy that we fhould now fpeak of fuch Ratutes 
as were made refpecting ‘ing common offences : though 
Peter ne roe Fearmectore ie ¥en. 
portance, and” are many of them in force at- this day. 
“Phe variation made in the crime of larceny by fome that 
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on-houle, meliiage, or dwelling-place or 
SS “to break fe Serna ‘in the 
and were killed in fach attempt by the'perfon 
they meant fo to rob or murder, or by any perfon being 
in their dwelling-houle, fo attetipred’to be 
broken whether the perfon ‘killing was"to forfeit \his 
goods, as in chance-medley: to remove' this doubt,'the 
ftatute declares, he fall nor fufferany kind of 
but be as fully acquitted and difeharged, as if he | 
acquitted of the fact. ae 
‘Tnxothe tate concerning homicide, i very emarka- 


have been ranked among that feries of acts. This is fat. 
22Hen. Viil.c. 9. It. was occafioned by one Richard - 
Rese, a.cook, having put fome poifon into’a vellél of 
yeaft, in the bithop of Rochefter’s kitchen, by means of 
which feventecn perfons of the bifhop’s family, and feveral 
others, were poifoned, and died. This very heinous 
offence raifed 2 kind of indignation in the Iegiflatures and 
was declared by that aét, that the faid poifoning fhould 
pear adjudged high-treafon, that Richard Reofe fhould be 
attainted accordingly, by authority of parliament, and 
Be oc ele gc On 
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-on all accounts, deferved every 
tion the law could afford it. Selig vo eis rly place 
of Security for a man’s property, called for a more exem- SESRT VUE 
plary punithment ; but more particularly when attended 
with violence of any kind. To thefe caufes-may be af- 
ctibed the itatutes made in tiis and the fubfequent reigns 
concerning larceny: what thofe were we fhall now en- 


Sie apiece rs tesa the widen gintess iad 
as we have fee in’ the reign of Edward IV *. become 
fettled,, in the following terms: The felonious taking and 
carrying wiway of the perfonalgoods of another. \n judg- 
ing! of offences, courts were tied up to this definition, 
andoften found themfelves embarrafled by a ftri& con- 
firudtion of it. To correét this, and to punith in a 
manner adequate tothe crime, the aid of the legiflature 
had fometimes been called in, to enlarge the terms of this 
definition’ in particular inftances. Thus it was made 
Jarceny to fteal hawks, by a ftatute of Edward II, and 
to fieal records, by one of Henry VI.! 5 neither of which 
being perfonats, could be brought within the letter of the 
above definition, 

‘Tose two’ ftatutes refpected the cbje/?s of larceny. 
‘The ftat..2r' Hen. VIII. applied to another part of this 
pee emp tnbeamnepa Se oe has 

what fhould be deemed a felonious. taking. A 
‘breach of truft, and embezzlement of effedts confided to 
the cuftody of a perfon, were thought not to bea felenious 
taking dnd carrying away. ee 
Coacipame So en ginny a 
synow thought, hit; as” it carried 3 
7 it deferved the puniftiment annexed to felony. * 

‘accordingly enaéied, by fiat. 2¢ Hen. ee 
etter 
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Ed. IV," pig ay Mada and which is 
thought, and not improbably, to have, given fome occa- 
fion for making this ftatute. ay 

‘To’ the inftance of bailment there. before the court 
‘of might be thought fomething like this of trufts ree> 
in fervants, and was determined to be. felony -yet 
the principles there laid down. and agreed to, almoft un 
aniunoufty, led to an oppolite conclufion 5 and there needed, 
all the helps of diftinlions and technical, nicety. tostake 


cafe out of the general rule there laid } 
Betas, there is at the bee Feel aa 
which qualifies any inference which. otherwife might be 
poflibly drawn from it as to this point ; for, admitting that. 
a cook anda butler would be guilty of felouy, if they con~ 
verted the goods within their. refpedtive departments to 
bor" phan Se Bette slag se 
“ as in his pot. 
fon, Teena conn fy Al 
three years before it was fad by one of the judges, « 
peiceiley cient nie Wrage envi ve 
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_ So firiGly have courts adhered, to, the. notio sae 
fion, and ces, that in Vil. ; 
plolteretd 2 


obferved, wis one of the judges that diflented from the 


opinion of felony in 13 Ed. IV. in the exchequer-cham- 
ber), that neither a thepherd ‘Aor 2 butler could” 4 
larceny of their fheep or plate, becaufe it could not be 
done wi et armis*; fo much were the opinions changed 
from what they had been in the reign of Ed. IV. when 
thefe-cafes were ftated for felony, and allowed without de- 
bate. This doétrine we have feen was again difeufled in 
the lait reign; and it feemed, in the inftance there ftated, 
to be agreed upon fodecidedly againft the felony, ‘as to call 
for a formal declaration of the law by ftatute. “Thus ftoo 
the law upon this fubject towards the end of Henry VIl."s 
reigh, and-(o we may fuppole it was underftood af the time 
this ftature was made. “After all thefe “authorities, we 
may be. excufed in differing from thole* who think that 
the point of law which is the fubjeét of this ftatute was fo 
well fettled before, that the doubt about it mentioned in 
the preamble, is one of thofe which have much enervated 
the principles of the common Iaw, and could not be the 
doubt of any lawyer. | 
~Ciiercy was taken from this new felony by Stat: 27 
Hen. Vill. 17, which fatute was ota ene 
Sentakee ws akcacon ae afe the 
pmencement of the feffions was mif-fecited, it was 
held, that the faving was of no effe&t : fo that ‘at 27 
Hen. Ville, 17: ftood repealed, and ftar. 2f Heft. VII. 
continued clegysble felony wl the general te- 
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HISTORY OF THE, 
taking. There was another @onfideration of this offence 
which” deferves notice ; and that Was, the circumjbances: 
‘Vill. under which it might be committed. 

“Tite time or place where a theft was committed, made 


~ no part of the legal notion of it. Whether it was in @ 


‘howe, or fromthe’ (unlefs from the perfon violently, 
and by putting in fear, for then it was robbery, 2 crime 
of ‘a very different nature), the additional audacity oF the 
offender conftituted in law no additional degree of guilt: 
fo the law had been for many centuries. “The attendant 
cireumftances of aggravation under which this crime 
might be committed, drew the notice of the legiflature 
now, for the firft time. In this and the fubfequent reigns 
many laws were made concerning ftealing in a houfe, 
making all together a collection of ftatutes fo very fimilar, 
as to render it diffcult-to diftinguifh the different aint'and 
object of fome of them. 

‘Tusse ftatutes we fhall hereafter notice among thofe 
which took away clergy; but we muft touch on them 
now, with a view of pointing fome obfervations to the 
AibjeG we are upon at prefent. “The firft of them is fat, 

4 Hen. Vill. c. 2. which took away elergy from all felo- 
pa committed ia @ church, or hallowed place; from 
robbery or murder in the highway, or in @ houje, the 
ownier, his wif ebild, or fervant, within, and put in 
fear. “This new regulation being’a temporary law, was 
Fe geet ote Daag seed ‘were lefr once 
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“Taree is fomething in'the wording of this ftatute that 


houfe, and when of 2perfon. The words ate, if aiy rob 

any perfon in “his dwelling-boufe, &cc. and if any reb another 
ior near the highway, &c.; the obvious and plain con- 
ftruétion of which claufes, on the firft view, fhould feem to 
be, that the locality of the offence in or near the highway, 
of in @ dwelling-baufé, were the only cixcamftances parti- 
cularly neceflary to be defined. 

Bur doubts arofe, foon after the ftatute, whether the 
parliament had not fomething: more in view than a mere 
robbery from the perfon in a bonfe, and did not really intend 
by thofe words to fignify the robbery of a honft. Toex- 
plain this doubt, and give this'aét the full effect which, pro~ 
bably, itwas at firft intended to have, the ftat. 5 and6 Fd. VI, 
i g- was made to explain the very paflage now undercon- 

concerning which there had arifen fome doubts: 
torrefolve which that act declares, that though the owner 
be in wny part of the boule, or precinét of the fame, yet {till 
the robber fliould lofe his clergy. After this explanation, 
the difference between robbing a perfon in the highway 
and ie a dwelling -boufe, firlt originated... For what could 
Sarasin gio ohibek Tecould Hot be a robbery, 
properly fo called, for that mutt be from the perfony and with 

which could not be the cafe here ; for the expia 
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By fiat. 33 Hen. VIL. c. zanisiclctgy apeastalan aay 
peactipe fa very aim hinats bole phate 
witha breaking or without. 
isThath:n Apt) Koss ncoersdhaaaverdddageen cittprp, 
reich toe Seal inow skntions We have feen, that in an 
appeal, the party profecuting not only procured a punith- 
ment to be infliéted on the offender, but alforecovered the - 
thing ftolen. “This was not fo in an indiétment sand as 
this mode of profecuting was now more practiled than for- 
‘merly, it was intended to render it equally advantageaus'to 
‘the perfon reforting to it. Ic wasvaccordingly enactedy by 
ftat. 21 Hen. VIL. c. 11. that ifa man robbed or took 
away any money, goods, or chattels, from: the perfon, or 
otherwife, and’ is: indicted, - arraigned, and*found guilty 
thereof; or otherwile attainted, by reafon of evidence given 


the jultices of gaol-delivery, oxide jultices bahat thom 
EE a Ae ggganmiedaed 
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we -haide Felony, tobe deterniindd by thewardénsiofthe | C.-A P. 


Marches, by ftat. 32 Hen. VII» e:6. Ir was declared 
felony by tat. 3 Hen. VIII. c-2. to fith with nets, hooks, 
or baits; in any feveral pond, ftew, or moat, with intent:to 
‘fteal fith, from fix in thé evening to fix in the morning, 
againi the will ofthe owncr#; or to break up the head of 
any fuch pond, flew, or moat, by day or by night, whereby 
any fith were taken or deftroyed: and fithing.in the above 
manner’in the day-time was punifhed with imprifonment 
for three months. » This was the firft law which laid the 
penalty of felony upon any trefpafics refpedling fith. 
Pewat reftritions to protect thefe objects of diverfion 
and pleafure, where the royal amufements were concerned, 
were carried further by another chapter of this fame fta- 
tute *; the latter branch of which aét deferves. particular 
notice, becaule it feems to have furnithed the provifions 
which were afterwards revived in the famous Black Ad of 7 
modern times, and was infelf framed upon the policy of one 
made in the aft reign*. ‘The following facts were made 
felony, to take in the king’s grounds any egg or bird of a 
falcon, gothawk,»or laner, out of the nett (which had been 
punithed with a year’s imprifonment by ftar. 11 Hen, Vall. 
c. 17.) ‘to find or take up any falcon, jerfalcon, jerkin, 
facer-orfacerit, gofhawk, laner or lanerite, of the king’s, 
and having on it the king's arms and veryeles, and not to 
bring or fendiit within twelve days to the mafter of the 
king’s hawks. ‘Then follow the. provifions 
parks. To enter into any foreft, chafe, or park, of the 
king, queen, prince, or-any of the king’s children, or 
into any other ground of theirs, inclofed with a -or pale, 
ordained forthe keeping of deer, between the rifing and fet- 


of the fun, with the face hid, or covered with hood or’ 
or painted, or otherwife difguifed, to the intent not’ 


tu bg known, in order to ftcal deer, or drive any vem 
from the foreft; or, at any time of the day, with 
Srcen 7 Stat. § Geo. I. = Vid, ant, 144. 
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hid and difguifed, to kill conies' within any ground being 
theking's warren within any of the parks above-mentioned; 
orin the night to enter into any park, chafe, or foreft, or 
warren, of the aboye de(cription, with intent to fteal deer 
or-conies, was made felony, 

Tue fat. 37 Hen. VIIL.%. 6, contains many penalties 
for the punifiment of perfons guilty of various fpecies of 
malicious mifchief, It was made felony to burn, cut, or 
deftroy any frame of timber prepared for building a houfe, 
‘The penalty of rol. to the king, belides treble damage ta 
the party, was given in the fallowing inftances of wilfulnefs 
and malice: for cutting the head of any, ponds, ftews, or 
pipes of any conduit ; burning a cart laden with merchan- 
dize, or any heap of wood prepared for making coals, bil- 
lets, or talwood; the barking of fruit-trees; the cutting 
Out the tongue of any beaft ; or Cutting off the ear of any 
fubjeét, otherwife than by authority of law, change-medley, 
fudden affray, or adventure ; fome of which enormities 
have been punifhed in different manners by later ftatutes. © 

. Amonc the number of mifdemeanaurs for which varioug 
kinds of penalties were ordained in this reign, befides thofe 
jut mentioned, fuch only as make the fubjeét of the three 
following ftatutes,can de(erve a place in this hiltorical view 
of our laws: thefe are, fat. 22 Hen. VIL. c. 19, of 
Egyptians; ftat..32 Hen, VIII, c. 9. of felling pretenced 
ticles, and embracery of jurors; and ftat. 33 Hen. VIII, 
Sfonaea pete privy tokens ; with others concern 

and thooting. 


“race deferibes that fet of people wha 


ie this country, as outlandish, 
Eee lves Exyptians, uling no craft or 
ae, who come into this and go. 

i Diag. bes in poe in ie 
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, bearing them in band, that they by palmeftry 
ep wor arernaa tae and thus man) 
‘te by craft and fubtilty had deceived weet 


ENGLISH Law, 
their money, and alo had committed many heinous fe- 
# Tonivs and robberies,” “This was the delcription given of 
thefe wanderers. It was’ now enacted, that if any fuch 
perforis came within the realm, they thould fortett all their 
ee and chattels, and fhould leave the kingdom within 
n days after command (6 to do, upon pain of impri~ 
ment. All fheriffs and juftices of the peace were em- 
powered to feize their property for the king’s‘ufe. If they 
were to betried for any felony, they were not to be entitled 
fo thé privilege’ of ftat, 8 Hen, VI. which gave a jury dé 
* medietate Figgua. As to all thof thes within the realm, 
they fad fixteen days to depart and if they overftaid that 
time, they were to be imprifoned, and forfeit all their 
goods and chattels, 

The feat, 32 Hen. VIII. c.g, ftates.the i incanveniene 
cies swhich enfued from maintenance embracery, champerty, 
{ubornation of witnefles, finilter labour, buying of titles 
and pretenced rights of perfons not being in pofleffion, If 

enatts, that all former laws againft maintenance, cham-~ 
perty, and embracery, fhall continye in force, and be pug in 
execution: and it moreover enagts, that no pne fhal) 
bargain, buy, or fell, any pretenced rights or titles in lafds 
or, tenements; and if any fuch bargain, fale, promif, co- 
ee be sa pikes Fagan ar oe 
nor his anceftors been in of or of the 
reverfion  homaryee or taken the ran for 

fone whole year next before the fale, both ie 
7 ot the ee value of the land, 
to eo ie fues for it, A provi adds 
ed, allowing perlons by taki 
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HENRY ViIL more frequent, fince had become fo common and 
pa NES 
"padi Cuearino was at commen Jaw-an offence punifhable 
"by fine, imprifonment, and pillory. Some new provifions 
are made by ftat. 33 Hen. VILI. c.1. refpeéting one 
fpecies of it. ‘This ftatute ordains, that if any one falfely 
and deceitfully obtain, or get into. his hands or poffeffion, 
any money, goods, chattels, or other things of another 
perfon, by colour and means of any falfe token, or counter- 
feit letter made in. another man’s name, and thal) be. con- 
vigted thereof by witneiles before the chancellor, or by 
examination of witnefles, or confeffion in the ftar-chamber, 
or before the juftices of affife, of the peace, or by action in 
any court of record, he {hall fuffer any corporal pain (ex- 
cept death) which hall be adjudged. Ie Should feem that 
noalteration was made by this ftatute in the offence, which 
remainsas at common law 5 only the jurifdi@ion over it 
: was extended, and the power of punifhing enlarged. Jue 
tices of aftife and of the peace are authorifed by procels, or 
| otherwile, to caufe perfons fufpected of this offence to be 
' taken. and kept till the aflifes or feffions. 
| Gaming “Amons the penal laws of this king we find fome reftzic~ 
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“2s Hen, VIII. c, 12. was.for the prote®ion of wild-fowl, 
which ufed. to-be taken while the old were moulting, and 
while the young were not able to | fly. To. prevent this, 
it was ordained, that between the. Jaft day of May and of 
Augult, none fhould take wild-fowl in nets, or other 
‘engines, on painof ayear’s imprifonment, and fourpence fine 

. for every fowl, to be enquired of by jultices of the peace, 
There, was, a provifo, that any gentleman, or other who 
can {pend forty fhillings per annum of frechold, might 
huntand take them with fpaniels, without ufing any net or 
engine, except it was.along bow, ‘There were penalties 
alfo on thofe who took their eggs. 

‘Tu1sexception in favour of the long-bow was in the 
fame fpirit which the legiflature manifefted in the laft reign 
and in this, by feveral provifions made before and after this 
aét, This martial weapon, which the Englith archers 
were fo famous for managing, had lately been going out of 
repute $) and ctofs-bows and hand-guns were now the 
fathionable inftrument, whether for diverfion or ufe. “Thele 
new-invented weapons, from their commodious form, had 
been applied 10 the deftruction of game, which was an ad- 
ditional reafon for endeavouring to difcourage them, and to 
bring the long-bow again into vogue. To effed this, fe- 
veral aéts were made, which, by a fide-wind, became in 
effe& fo many game-laws. In the preamble of Mtat. 
19 Hen. VIJ._c. 4. the-unlawful application of the crofs~ 
bow to kill the king’s deer, and the untiverfal difinelination 
to ule the long-bow, that had made us once fo f 
t0 ourenemies, is very ftrongly and feelingly ft 
itis there enagted, that no perfon, without the 
Ciceeieseveerlen pics, Sond net led v8 nis privy 





293 


CHAP, 





q 
| 


1 
bi > 


its 


HISTORY OF THE 


qualification was raifed to 300 marks, andall licences granted. 
before that a& are declared void. ‘Hitherto the itatutes 
were confined to crofs-bows ; but fiat. 6 Hen. WIIL.c.13: 
prohibited fhooting either in ¢rofs-bows or hand-guns 5 
which latter, probably, were juft come into fathion: be» 
fides forfeiture of the inftrutnent, there was a penalty of 
tol. : no man was to keep. fuch inftruments:in his houfe 
on pain of imprifonment, and a penalty of sol. All pla~ 
cards were declared void, and the offence was to’ be cxas 
mined before the councij, as well as before juftices of the 
peace. By ftat. 14 and 15 Hen. VIII. c. 7. the qualifica- 
tion, was, Jeflened to 1001. per ann, in a man’s own right, 
or the right of his wife ; and the penalty was lowered to forty 
Mhillings. All placards wore declared void,. Some fmall 
variation was made inthis regulation by ftat.25 Hen, VIII. 
¢..17. This, like the former aéts, declared void ‘all for- 
mer placards. 

‘Tnese were followed by ftat, 33, Hen. VIL. c. 6. 
whiob repealed all the former laws, and is the principal at 
upon this fubjeét, The chief regulations of this aét were 
thefe : the prohibited inftruments here mentioned are the 
crols-bow, hand-gun, hagbut or demihake;, and they were 
not to be uled.or kept under penalty of 201. unlefs by a 

haying 4001. per ann. But hand-guns that were 
wot full a yard in ftock and gun, and bagbuts and demi- 
bakes not being three quarters of a yard, were forbid to all 
perfons tndes pain of sol. ; and perfous having 1ocl. per 
ann. gtight take fuch thort inftruments, or any crols-bows, 
inn ps wo ‘This act contains a number 
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the long-bow. As the former cour of ads had an eye 
to the unlawful deftrudtion of the game, the latter kept in 
view the many unlawful games in which the people in- 
dulged themfclves in preference to that of {hooting in the 
Jong-bow ; fo that as the former were a fpecies of game~ 
laws, the. latter were aéts abainft gaming. The firft of 
thefe adts was ftat, 3 Hen. VIII. c. 3. which ad was 
made perpetual, and the policy of it purfued by ftat. 6 
Hen, VIL. cs 2, but both thefe were repealed by ftat. 
33 Hen. VIIL c.9.; This act is ftill in force, and; as 
it contains more general and effective provifions than 
any later ftatute, for fupprefiing grit peg ie 
it is particularly worthy of notice. 

‘Tuts a& purports to be made in confequence of the 
complaint and petition of the bowyers, fletchers, ftringers, 
and arrowhend-makers ; and it enacted, that every per- 
fon, not being Jame or decrepid, within the age of fixty (ex- 
cept {piritual perfons,the judges and juftices of affife ),fiould 
ufe and exercife fhooting in long-bows, and have a‘bow 
and arrows continually in his houfe for that purpote. 
Fathers and governors of thofe of tender age were to 
teach them to shoot; having for every male child of feven 
years old’ in his houfe, till he was feventeen, a’bow and 
two fhafts to induce him to learn. Where fuch yqyng 
people were fervants, their mafters were to abate out of 
their wages the prices of fuch bows and arrows. © After 
feventeen years, fuch young perfons were to provide 
themfelves with a bow and four arrows. If any father, 
or mafter of a family, or fervant, failed berein, he was to 
forfeit fix fhillings and eightpence. Thefe provifions are 
followed by feveral about building butts, the prices of 
yew, and other bows; and all breaches of thefe regula- 
basis «3. pokes pamiaeal cterarog al 
Sepeerieseanpe leet. 

Turse are followed Sra paiioe soon albsad 
games, which are as ‘follow: No perfon by himfelf, or 
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z pay Neher oe for his gain, livery or living,” 
was'to keep, have, hold, occupy, ¢ ‘Or maintain 
«any ‘conimon houfe, ‘alley, ‘or phice of bowling, coyting, 


cloyth-cayls, half-bowl, tennis; gicing-table, or carding, 
orany other mannérof game prohibited by any ftatute 
heretofore made, or ‘any. unfawful game hereafter to be 
invented, on pain of forfeiting, for every day of keeping 
fuch-place of Suffering fuch” game, forty thillings 5 and 
every perfon ufing ind hauntingy fa fach agri and plays; 
tnd tee afingy St eery te in hing nd Sh 
pence. Every placard to keep 2 common , 
contrary to this act, was to Specify the game and perfons 
to play at it, or was to bewaid ; and perfons obtaining: 
fuch placard, before they put it into execution, were 10 
find fureties not toufe the placard contrary to this ftatute: 
but thef placards were declared void by a fubfequent fta- 
tute’. Juftices, mayors, and other head-officers, are 
authorized to enter into houfes where games are fufpedted 
to be exercifed contrary to this aét, and to arreft the 
keepers and perfons there reforting, and keep them 
in prifon till they refpectively find furcties not again to 
offend. Such head-officers are’ directed to. make'fearch. 
weekly; or, at furthelt, once a month, for fuch’ houles; 
andgif they negleted for 2 month, they were to forfeit 
forty: thillings. «No artificer, hufbandman, a 
journeyman, Jabourer, or ferving-man, was to play at 
tables,. tennis, "ice; cards, bowls, or any other unlaveful 


forvevery fuch offence. At Chriftmas they were only 
torplay in the houifes oF in prefence of their mafters. 
pr tena inant eg 
ppt been ammenities ond 
leufos of houfes, where unlawful games were exercifed, 
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allowing imafters to licen(é’ their fervatts'to play ‘at® cards, 
dice, or tables, with them, or with any other gentleman, 
in their matter’s houfe or prefence 5 the other allowed any 
nobleman, or perfon, having 100l, per ann. to licenfe 
Adis fervants, or family, to play within the precinétof 
their houfes, gardens, or orchards, at cards, dice, ta~ 
bles, bowls, or tennis. ~All other ftatutes again{t unlaw- 
ful games were repealed, fo that this act became the code 
gh aie ates gener nce 

| Due latt penal law made in this reign was for the pu- 
nifhment of an offence which had been encouraged, if not 
occafioned, by the many bloody laws concerning treafon 
which had gone befate it; and may be reckoned as one 
very ftrong inftance of ‘the ill) confequences attending a 
multiplicity of penal laws. Many e¥il-difpofed perfons 
availing themfelves of the then ftate of things, when al- 
molt every public offence was treafon, and every treafon 
‘was infallibly punithed as the law directed, had endeavour~ 
ed'to bring thofe whom they difliked under {ulpicions, by 
dropping papers conveying accufations of crimes againit 
perfons by name. . To reprefs this abominable practice, 
it was by ftat. 37 Hen. VIII. c. 10. ordained to be felony 
without clergy for any perfon to make; or caufe to be 
made, a writing comprifing a charge of treafon, 
Jeave,it in-an open place where. it might be found; 
the party fo doing fublcribed his name.toit, and within 
twelve days appeared in perfon before the king on, bis 
endeavours to, prove, it. A provifion of this, kind: was 
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never more neceffary tha at this period; although the d 


a@ did not quite difcounteyance this mode of information, 
the work fpecies.of it, 


it inflicted a proper punifbment on 

In punithing with death thofe who fo infidioufly endangered 

the lives of others, this ait fo far purfued the fpirit ef our 

@ld law, which adjudged ean rojo ee 
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Caer. as, by their falfe oaths, had efeBel the conviction smd 

* | execution of an innocent man‘, © 

ET, ri vetting wakes ib al is Ms A 
affe&t our criminal jurifprudenge, are fuch as were con- 
trived to bend and accommodate the proceedings at com-, 
moh law, fo-as to ‘facilitate the trial, and’ infure the pu- 
nithment of offenders ; fuch as extended the common-law 
trial to Cafes which were before cognifable by another rile 
of determination fach as inftituted or altered fome new- 
invented tribunals of criminal juftice; and, laftly, thofe 
that deprived many offenders of the beriefit of clergy and 
fanGtuary. 

‘Tue firft a& that made any change in the courfe of 
criminal profecutions, is ftat..3 Hen. VIII. c. 12. Com- 
plaint had been mide, that fheriffs and other officers re- 
turned jurors for the king, who would readily perjure 
themfelves for corrupt purpofes. To remedy this, power 
was given to juftices of gaol-delivery, and of the peace, 
to reform the pannel, by putting in and taking out of 
names: this was confined to juries that were to enquire 
for the king. The next was ftat. 4 Hen. VIII. c. 2, 
which has been before mentioned as taking away clergy 
from certain offences. ‘The fecond’claule of that aét was 

2 pointed againit an abufe of the plea of fan@uary, when 
felons ufed to “alledge that they had been taken out of a 
privileged place in fome foreign county, in order to delay 
the trial, which by law ought to be in fuch alledged county. 
To prevent this, it was ordained by this aét, that fuch 
foreign pleas fhould be tried by the jury of the county that 
was to try the felony. “This at was temporary, and hav-" 
ing expired by the meeting of a new parliament in the 7th” 
of the king, was revived and made perpetual by flat. 2a 
‘Hen. VII. c. 2.) Another devife to elude juftice was, 
ik cenlnginr ges aeneneir es sre di 
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move themfelves and. their indi¢tments before the king's “Sa 
bench, which could not afterwards remit them into the 
countyy till tat. 6 Hen, VILL. , 6. gave the court that HENRT VIG 
authority to remand:both, and to command the jufticesof . 
eetely, Sime pie oe pies Se le iste 

to proceed thereon. By ftat? 23 Hen. VIII. c. 13. the 
challenge of a juror, in trials of murder and felony in 
Settee sae fee eh eae 


ny fo far deviating from the old rule which govern- Trial of tres. 
ed trials, as to make an incidental circumftance triable in a pach onareag 
foreign county, the parliament ventured further, and 
stim committed in one county and place triable in 
To remedy the diforders following from the 
‘ilies ate of the judicial ceconomy in Wales and its 
marches, it was enacted, as has been related, by ftat. 26 Hen. 
VIL. ¢. 6. among other regulations for the reformation 
of judicature there, that coiners and felons within auy 
lordihip marcher of Wales thould be tried in the next 
Englith county ; and when thefe lordfhips were divided 
into counties, by ftat. 34, 35 Hen, VIL. c. 26. it. was 
declared*, that this provifion fhould {till continue ip 
force. Jn the mean time it had. been enaéted, by ftat.. 
2 Hen, VAI. c. 4. thar all treafons, and mifpritions of Ps 
treafon, committed within the principality of Wales. and 
its marches, or wherefoever the king’s weit runneth not, 
thould be tried | by acommiffion of ayer and terminer where 
Srever the king thall appoint. 
_ Tus policy of trying trcafons in, any cownty.thas. thes ant commnitend> 


a6-Hen. Villy. a3, which, eoades, tat any effene 
pantry gael aun apa 
realm, in any outward 
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SA? and before fuch perfons, as it thould~ pleafe:the kin 
appoint by commiffion : and°to enforce this new 1 
t ES acts brcgerger pregieior “at om 
Jawry againft offenders in treafon being refident out of 
the realm, or in any parts beyond-the feas, at the time of 
the outlawry pronounced, fhould be as good and: valid as 
if they were within the kingdom ‘at the time. The pro- 
vifion of this a&t was extended by ftat. 35 Hen, VIII. c. 2. 
to offences hereafter, to be made or declared treafon, mif- 
prifion or concealment of treafon 5 and it was added-alfo 
by this laft ftatute, that peers faould, notwithttanding, be 
tried by their peers in this cafe, as well as in-otherss left 
the novelty of this proceeding, enacted generally, fhould 
eRe PRT eT 
Jaw trial, 
ieapicoeneeirasapnaaimcstemias 
dudtion of this novelty of foreign trials. Firft, coining 
and felonies committed in Wales and the marches, were 
to be tried in the next Englith county, by ftat, 26 Hen. 
VI. Next, in she farie year, it was ordained, that 
treafons committed out of the realm might be tried in any 
county, About fix years afterwards, it was enaéted by 
fiat. 32 Hen. VIII. that treafons committed in Wales 
. fhould be enquired of in ony county: and now, in the 
next year we find two ftatutes which direted, that treafons 
or murders done within the realm, might be tried in 
axy-county the king thould pleafe to appoint, The next 
to thele is ftat, 33. Hen. VILL. c. 20. concerning trials of 
hunatics who had ny Pi SAIN 
Fron tah cn an is chap, 23, of the fame. 
2 
council, or three of them, upon any 
ay nof talon, or murder, and who cone 
fe fame, or was sete te 
tri a comtmifhion of yer 
se be prdmed Be at 
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li acyear was taken awa anda 
eee bbs PbS etal Pana 
fon, or mifprifion, ‘There was the like faving of the right 
Of peers in this, as had been ingthe former act, 

‘Tur fawute for the trial.of /unatic waitors, juft alluded 
to, has more xemarkable circumftances in it than thofe 
concerning the locality of trial; and is a cruel inftance of 
the anxiety inthe government that no offender thould, by 
any poflibility, efcape punithment, It directed, that if 
any perfon was of found memory, when examined before 
the king’s council on a charge of high-treafon; and after 
his examination. and confeffion thereof, he fhould happen 
to fallto madnefs, orlunacy 5 yet. if i fhould appear by 
the teltimony of four of the council that he was at the 
time of examination of found memory, a commiflion of 
oper and terminer mightbe iflued into any fuch fire as the 
king $leafedy where the offender was to be indided and 
arraigned in bis abfence, witnefles heard, verdi€ found, 
judgment pafied, and the party to be executed thereon, as 
if the proceeding had been in his prefenice, 

Ir the fiimplicity and moderation of our old law was 

__ violated by the many new-fangled treafons and other penal . 
ties enaéted in this reign, the candour of the antient method 

of trial was not lefs deftroyed by the extravagant innova~ 

tion of this ftatute ; nor was that which we mentiotied 

Saag epee meeetedite with stn eh ad ea, 

which the trial by jury was founded. 

"ones afmenone aus, they took aw me 

ofthe great advantages derived si tae) 

tended to reffrain it; unlike that act 

committed out of ‘the realm capable irae aha pe bya 

juty inany county, which fo far contributed to impam to 
a new (ort of offenders the benelit & this tribunal. The 1,23 o¢ 

fee seyp Gd tht sate which made piracy exami =. 

pable by a jury, ina proceeding at common lay, This 
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a was made She ioe ae ae fame ideas, 
anid with the fame defigns. 

THert were two aside REE BS trial of pirates 
and robbers on ‘the fea, far, 27 Hen. VIII. c. 4. and 28 
Hen. VIIT. €. 15. contaiitipg the Sime provifions in every 
refpeé 5 “with this only difference, that the former allowed 
three of the Commiffioners to be a quorum, the latret re- 
quited four. “All piracy, theft, robbery, and murder uj 
the fea,'were heretofore tried before the admiral, his! 
nant, or commiflary, according to the courfe of the €ivil 
law’; ‘the nature of which is, faysthe preamble of by 4 
tute, that before “any judgment of death can be 
 againft offenders, cither they mutt plainly cone thelr 
“offence (which they will never do without pee 

pains), or elfe their offence be fo plajzily and directly 
“proved by witnelles indifferent, fuch as faw their 

« offence committed ; which couild’ not always be got; 
“either becaufe they murdered thole they Tobbed, or 
“the parties who were ‘préfent at the faa, being fea- 
“faring people, were continually changing place.” Thefe 
are the reafons ftated in the act for recurring to 4 
new mode of inquiry. It was therefore ordained, that 
all fuclr offences done upon the fea, or in any haven, river, 
of creek, where the admiral pretends to have jurifdi@tion, 
fhall be enquired and determined in’ fuch county as thall 
be limited by the King’s ¢ommiffion, as ‘if the olfefier 
had been committed on land. “Phefe commiffions are to be 
diregted'to the admiral, his Tiewtenant, deputy, and three’ 
or four fuch other fubftantial perfons as fhall be named by 
the lord chancellor; authorifing them, or four of them at 
the feaft, to hear and determine fuch offences after the 
common courfe Of the laws of the realm, incafes of trea 
fon, felony, murder, robbery, and confederacies ¢¢ 
ted-‘ipon land; with the fame order, procefs, judgment, 
and execution’: and pérfons conviéted thereby are to fuffer 
fuch pains of death, lofs of land, goods, and chattels, “as 

if 
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if ghey had been attainted and convisled of any treafon, 
felony, or robbery, without henefit of clergy or fandtwary. 
This ftatute gives a common-law trial.ina cafe which was 
not before cognifable thereby, but only by the civil law, 

‘Aill remains an offence by that law, as it was bes 
fore this ftatute ; but it is.ndw fubject to forfeiture of 
lands and goods, ‘like a felony. It is not made felony, not 
has it the properties of felony. ‘There is no corruption, 
of blood, nor are there any acceffaries before or after the 
faét; at leaft as thecrime ftood upon this aét; thoygh alter, 
ations to that effect haye been made by latep, ftatutes* 
and it bas been held, that a pardon of aliSplonies docs. not 
pardon piracy’. 

_JAs the admiral had, by the common Jaw, iiphilincedt 
crimes, on the fea, the court of the conitable and mar- 
thal ¥ heard and determined all offences committed on land 
out of the realm: both'thefe courts proceeded according to 
the civil laws. and the new regulations made by thefe three: 
statutes relating to piracy and treafons done out of the 
realm, in prefcribing, thefe new modes of trial, fo far ex= 
tended the jurifdiction of the common law; and have 
therefore been held not to be repealed by ftat. 1 Ph. and 
Mar. which ordained, that all trials for treafoR thould be 
according to the due order and courfe of the common law, 

Dagre was a new criminal court erected by ftat.'33 
Hep, VIIL..c, 12, to be held before the lord great-matter,» 
onlord fteward of the king’s houfhold ; and initheirab= Pbcr- 
fence, before the treafurer, comptroller, and-fteward.-oF 
the Marthalfea, or two of them, whereof the fteward»of 
the Marfhalfca was to be onc. They were to hear and: 


Stat. Will 120, dod Goo. 11, ht hee ‘of the houfhald 
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deteriine “al treafond mifprifient” of treafon, “murdés, 

‘bloodfheds, and” malicious” by 
réafon whereof blood was fhed, within’any of the palaces 
oF lioafes of the king, while he’ was perfonally refident 
there. mb pe a as a oon 
crs in’ the cheque-roll. The punifhment’ of malicious 
ftiking and bloodthed was, that the right had fhoutd be 
ftruck off ; and, * for a declaration of the folémn anddue 
circumftance of the execution,” as the ftatute fays, it it 
affigns foime part in this bloody rite to almoft every officer 
in the houthold ; which is faid by the a& to have been’ a 
ceremony of long time ufed and accuftomed. Teprobably 


> was fo; for the ceremonial feems to outdo even all ‘the ex- 


quifitenef$ of penal legiflation which we have before re~ 
lated in this remarkable reign. ‘The act direéts, with 
great pretifion, thatthe ferjeant-furgeon’ is to be prefent 
tofear the ftump, when the hand is'ftricken of ; the’ fer- 
OF the pantry, to give bread to the offender after the 
operation ; aiid the ferjeant OF the cellar, with a pot of 
red wine to-give him to drinks’ the ferjeant of the ewry, 
with doths; the yeommi of the chandry, “with feared 
cloths; thg-mafter-cock, with 2° drefling-knife, who'is 
to deli the ferjeant of the larder to hold i€-upright 
during the'exeeution ; the'ferjeant of the “poultry, witha 
cock wi wrap about the ftump ; i mar a =~ 3 
with «pati oficoals to heat the fearing-irons ; “and the fer 
jeant ferror, ‘to’bring the fearing trons; thegréom of the 
vinegar and cold waters and taftly, the fer- 





iit OF thie Wood-yard to bring a block, witha betel, aft 

hand upon the block till execu! 
tid is done, oxi: which probably wasdefigned 
to ftrike ‘the’ whole houthold, and prevent the 
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_ cited on Sir Edonind Knivetyat Greehwich, for trikinga 
rman, the king then beingthere. This was in 33 Hen. VIL. 
and. ipsbabipevarin eicening’onier hin a2 pipias 
ment’, Itthould be remembered, that this is a different 

by ftateg Hen, VII.c. 14°%awhich 


tribunal fromthaterested 
is/to be held’before the ftewart, treafurer, and cousptroller, 


for felony in confpiring the death of the king, any lord, 


f SS in this reign 
eS. 





bs machetes swas'made in the went 

members of the fturschamber, By fat. 31. Hen. VIII 
ps9 mma op was, framed to enquire cf 
nofe who difobeyed the king’ 


's which was 
again qualified by ftat.'34 and 35 Hen. VI. c. 23. Tha? 
trial of this offence was to Be in the ftar-chamber, 
cértain great officers of {tate enumerated in the firk ad ; 
‘butby'the latter it was to be before any nine privy-coun- 
{dllots, two of whom were to be the Chancellor, treafurer, 
prefident, “privy-feal, chamberlain, edmiral, Sor a. chief 

‘By fiat. 32 Hen, VIL. cz 14. the ad of the fix 
‘ed fit wn gy cmcring 
P that act ; and this underwent. 


by fiat. 35°Hens VIII..c. 5. DysteGoeernaoneat: : 


. fions were to be awarded to the bifhtop of. the diecefe, his 
chancellor, and othess, to enquire jof thofe 
offénges, Jullices of the peace alto, in their feffigns, aiid © 


by. the of twelve mtn, 
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peace, or of oyer and terminer ;’and. thefe were, to. be 
found within one year after the offence committed. 


ROReey vik, Appzom fo. <rvigful-a0,shis.inpeoal damaasdid wt 


haa 


want expedients for, putting them im force. To anfwer 
this purpofe more effe@tually, the common-law. proceed= 
ings were varied, commiflion’ of a-new fort were framed, 
and new methods of examinations were devifed : all this 
contributed to introduce mach. novelty and. confufion. 
‘Much of this confufion and moft of thefe novelties. were 
removed. by the great repealing flatutes 1 Ed. Vi. and 
1,Mar. and 1 and 2 Ph. and Mar. While thefe innova- 
tions were multiplying, we are pleafed to find fome regu- 
lations, refpecting the antient tribunals. It was. in.con- 
formity withaformer ftatute * declared, byitat. 33 Hen, VI. 
¢. 24. that no juftice, nor other man learned. in the laws of 
the realm, fhould exercife the office of jultice of affife in 
the county where he was born, or then inhabited, By ttat. 
pg VIIL. ci 10. the juftices of the peace were sequir- 
divide themfelves, two at Jeaft,, into every hundred, 
and hold a feffion for fuch refpective divifions, fix weeks 
before the quarter-feffion, to enquire of vagabonds, giving 
of liveries and badges, maintenance, embracery, unlawful 
and ‘other offences, and hear and determine the 
fame: But this fix weeks feflion was found to be too bur- 
_ thenfome, and was repealed by fat, 37 Hen, VIII... 7. 
which direéted the juitices to take cognifance ah ae 
offences at their quarter-feflions. 

W snow come to confider opsjibeuigensaleieiate 
© layeof clergy and.fanctuary. The aétsyupon this head 
_ are fuch as either take a 8 2 

offenders, or fueh. as make any regulation concerning: 
fons who were ftillto be indulged with them. papa 
fhew the fteps by which the legiflature advanced in abo- 
~_ lifhing thefe antient exemptions from the procefs of criminal _ 
jultice, ic willie pevtaes, ‘the cleareft method, to take a 
* ‘Sat, BRic, HL a. Vid, ant, vols Hk, 200, 
t view 
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er 
‘ew of them all together, invehe-order in‘whicl they were eto 


Tne taking the benefit of clergy-from teri offences Set 


had been begun in the laft reign, cnscanaien The benefit of 


the defertion. of- foldiers, and from petit-treafon*s 
was thought proper now to purfue the fame courfe with. 


robbers and murderers, who, {ays the preamble of the fta-: 


tute, “dear ithem bold of their clergy, and live in manner 
“without fear or dread ;” for reformation of which it was 
eriactedy by ftat. 4 Hen. VIIE..ce2. that all perfons com- 
mitting murder or felony, in any church; chapel, or hal- 
lowed place s or who of malice prepenféd rob ‘or murder 
any’perfon in the king’s highway, or rob ofinitrder any 
perfon in his houfe; the owner or dweller of the houte, his 
wifey child, or fervant, then being thereiff and put in fear 
or ‘dreads fuch perfon hall not be admitted to his clergys 


‘There was an’ exception in favour of thofe in holy or=_ 


ders.) ‘This a& was only temporary, in order to wy tHe 
temper of the ‘people, as to’fuch innovations upon the an- 
tient fuperftition of the realm: it was'to laft only to the 
next parliaments The manner in which this’ ftatate was 
received by the clergy, willappear from a tranfaStion which 
we fhall relate at length: it will be thence feen with what 
zeal and what arguments they maintained this claim; even 
at’ the period when it was fo near its fiftal’ diffolution ; 
and’how far they had weight, even with this abfolute mo- 
narch, to fufpend, for atime, baiaanag ooo op sag 
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clared to the people, that siisaZseecoiastipie diate , 


‘of God, and the liberties of the church 5 and that all thofe 
RPE eects cab RODE of 5 had incarred the 


ged maajores ardines funt facris and her yy that all 
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who had received any kind of orders, were exempt 
from’ temporal punithment pro caujis criminalibus, before 
VIE. the temporal judge. ‘This critical time for fo open an at- 
tack onthe legiflaturé was probably chofen, in order'to 
prevent'a revivor of this ftatute, which, by the terms ofits 
continuance, had now expired. Such conduct was noticed 
; by the king, who, at the inftance of feveral temporal lords, 
and members of thé houfe of commons, refolved, that the 
: point fhould be fully and folemnly debated before the 
| judges, andthe king’s temporal council”. There was ac= 
cordingly a mecting held ut Blackfriars ; and there -ap~ 
peared feveral divines and canonifts to’ argue the matter 
of both fides} for the king and for the clergy. Upon this 
argument, it was thought that thofe who {poke for the 
botore temporal power’had the advantage, and many preffed that 
Speed: the bithops fhould’’be required to. ufe their authority with 
r the abbot, and°make him recant what he had preached; 
\e ‘plithey ftrenuoully declined it; and aid, on the contrary, 
» that they were bound by the law of holy church to main- 
tain the abbot’s opinion with all their power : and thus 
the matter refted for fome months, without any thing de- 
cifive’ being concluded upon. 
Y ys ‘As incident foon happened which revived this queltion, 
and brougheit Once more to iffue ina more folerhn manner. 


le 
| Dotter Hiro, chancellor to the bifhop of London, had 
_ 
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fete Jolin Hunne to be taken’up on x charge of 

¥ committed him to thé Lollards mer 
‘ voi . Paul's. Soon afterwards this 

in his ‘chamber 5 idx SAGO OE ier 

“fal upoi olérand Detter Horfy. “This was increafed 

= epg ig refuige inthe Tan@tuary at Weltmin- 

* puceentaansarde as. 

: _ * ffpidions; whien ‘the ‘cordnef's’ inqueft found them both 

Pas: "gal of the ender "Before this verdict was given, the 
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bithops, perceiving whatcourle the affair was likely to take, CHA AP | 
and forefecing the confequenees it might be productive'oh, 

fitiod che tite dl ple ac "Mlackfrtarey”though ehep would eae 

make their ground more ‘fure, by firiking the fit blows 

and therefore they fummored Deétor Standif> (who'was 

the principal’ of thofe who had argued ‘at the late 

againft the exemption from temporal: jurildiction) to ap- ~ 

pear before the convocation. Here tlicy objected to. him, 

that he had maintained certain opinions which were can- 

thiry fo thofé taught by holy church. The particular ar- 

ticles were exhibited tovhim ina formal bill by the arch- | 

bithop ‘of ‘Canterbury, and were none other thanswhat had 

Been the fubject-of controverfy at Blackfriars. The Doc- 

tor, finding that they meant to make this a matter ofherefy, 

applied to the king for protection againft the perfecution of 

‘the’ clergyy which he had excited only by his zeal for main- 

taining the temporal:authority of the king’s courts.» ‘The 

Clergy alfo addreffed the king 5 protelted that they didnot 

proceed againft this man for any thing he had faid atthe 

conference in behalf of the king’s power, but for dodtrines 

advanced at’ certain leétures fince ; and adjured the king, } 

by his coronation oath, and ashe would avoid. the cenfures 

of the church, to aflift them in their enquiry. ‘The tem- 
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& church, Henry once morecalled an affembly at Blackfriars, 





confifting of the judges and all the council, aswell thofe of 
mre as temporalty "and certain. perfons of the 
parliament. There the bill againft DoStor Standith was 
read, and the whole matter again fully difcufled. The fub- 
ftance of the arguments on both fides, at the former affem- 
Bly and at this, was as follows : 

‘Tuose who maintained the exemption of the clergy 
from temporal jari{ai@tion in criminal cafes, infifted on the 
"papal decree before-mentioned. “They contended. this. was 
expre(s, and all perfons who were of the Chriftian religion 
‘were bound to obey it, under pain of a mortal fin'sand 
therefore, that the putting of the clergy to anfwer for of- 
fences before the temporal tribunal, was peccatum in fe, 
They faid, the privilege of clergy was eftablifhed: by the 
exprefs command of Jefus Chrilt, in thefe words, nlite 
tangere Ghriftes meos ; and every law of man which milir 
tated with this divine command, was damnable jn itfelf 5 
and therefore, they again concluded, that bringing clerks 
before the temporal courts for crimes, was peccatum in fe, 
‘They fuid, that the temporal judge could no more juftify 
the arraigning his /piritual father, than he could juftify the 
arraigning his natural father, which would be a breach 
.) of God's exprefs commandment, “ Honour thy father;? 
&c, which words extend as well to the ‘piritual as.the 
natural father 5 ie each ea sanating 

this law could be jullfied by ufige or cultom, . 
nos 1 Be. a atenre “tine the Sat¢ en ‘va. 
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that fuch a conclufion fhould be made; for there is an- CHAP 
‘other decree of equal authority, which requires allbifbops , *X!%- 
to be refident at their cathedrals at every feaft of the year, 
tho’ we fee'that the greater part of them never comply 
with it. Befides, this decree was never received in En- 
gland, and therefore cann@&. bind here ; and the ufage, 
both before and after the making of it, has always been to 
thecontrary. That before the time.of St, Auftin, mar- 
riage was permitted topriefts; but then a decree was 
made to forbid it >and becaufe this decree was received in 
England, as well.as in many other places, therefore it be- 
came the Jaw that priefts fhould not marry. But in fome 
spats of the world this law was never received; as among 
Chriftians in the Eaft, where priefts had always been allow- 
ved tomarry. In like manner, this decree, never having 
-been received here, was of no binding-authority. That 
the words nolite tangere Chriflos meos were not {poken by 
our Saviour, but more than a thoufand years before his 
time by David ; and that the “ anointed” there fpoken of 
were the true believers, as contra-diftinguifhed from the 
unbelievers, who at that time were very numerous in 
Paleftine. As to the interpretation put on the fifth com- 
mandment, they faid, that it would be no breach of it for 
the fon to arraign his natural or fpiritual father; and if 
they:thould both be convicted, he might commit his fpi- 
ritual father to the ordinary, and refpite judgment againft 
his natural father, and yet be in perfect obedience to the 
commandment, But admitting, for fake of argument, 
that the temporal judge could not juftify the arraigning 
his fpiritual father, the argument would not hold, nor 
_ prove that he mizht not exercife the like judicial authoricy 
over all other clerks ; for every clerk is not his fpiritual 
father. However, after all, they faid, this commandment | 
_was not to be taken in the literal fenfe here put upon it 5 
but was to receive a reafonable interpretation according ta 
the fubject matter. . fe 
is X4 Tuest | 
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_. TuEseare ftated to be the arguments ufedsby both fides 
in this famous.conteft,... Upon thefe the judges gave their 
it. opinion ; which was, that thofe of the convocation who 
had agreed to the citing of Doster: Standith; had incurred 
(A pramusire, - Afterwards, « the fame perfons met-at Bay- 
nara’s Cafile, in the prefencetof the king 5, when cardinal 
Wolfcy, in the name of all the clergy, threw Him(elf at 
the king’s fect, and making an-humble proteitauonvin 
maintenance of the clergy’s claim to exemption in erimi- 
nal cafes, be conjured the king to fafpend his decifiom-till 
the matter had been determined tysthe Pope... Liherarch- 
bithop of Canierbury joined in the fame prayers. Vbedking- 
faid, that they had not anfweredthe arguments of Doctor 
Standiths. and added with irmuct, “Byethe. onder and. 
« fufferance of God we are cing of England s.and the 
« nS of England who have gone ociore,usnevenhad any. 
rior but God alone; and theseiore know,, that ae 
| maintain, she right of our crown. and temporal jurif 
as well inthis poiapasan others, inas amplea 
“as our predeceffors bavrydone before us.) And, 
«Benger Sern wets poured, that you your= 
‘of the fpirwualty ach in contrad.ction to the words, - 
“many of them, as,has been fhewn you by fomeuof 
ed asetatl eet one peesGans nd belides that 
* you interpret your decrees at your pleafure 5, therefore 


 we.will not cot to your will and plesfise more than 
pei : - av Pap-aludan 
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the Coroner’s inquifition, BOE SG 
areorney-conteed-ieiplesjraid he: was difcharged*, 

‘Tue clergy feemy in’ this’ inftance, “not | to ‘have ‘loft ” 
any partiof :their-wonted felicity in contending with the 
fecular power: they appear to'have gained a viétory in the * 
decifion, however they might have failed in argument. - Tt 
is probably tobealcribed to the'zeal of the clergy'difplayed 
enwthis occafion, that arftatute founded on good fenfe, and 
fo neceflary for the»public fecurity, was fuffered to expire: 
norwasvit till the king had declared “hoftilities againit the 
whole papal authority, © tuat the parliament ventured again 
to abridge the privilegeof clergy. This was in the 23d 
yearvof his reign, when clergy was taken from murder 

sand) fobbery in~certain circumftances: but previous to 
that} two'néls: were made refpecting “abjuration and fane- 
tuaby, “OF which it will be neceflary firft to take notice. 

‘Tue privilege of fanctuary underwent a like difcuffion 
withitharof clergy: On the oceafion of a claim of this 
forty *thatle by the prior of St. John’s, the general queftion 

of fanétuary was’ brought before the council, in 11 
Hen. VIM. | The king himfelf was there prefent, and ex- 
prefied a'doubt, whether it could'evet have been the defign 
of our‘antient kings and popes, in their grants of fanc- » 
tuary, to give that privilege in cafes of murder and farce- 
ny” committed out of the fanuary /ub fpe ri dls al 
which be judged to be Atabufe he there fig i 
termination that this privilege thould be 
compats of its. defign. ene 
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meet places of fan@uary, therefore, became ‘reforts ‘fot felons, 
h debtors, and delinquents of all forts, where they lived at 
| siiseran. no fmall expence upon the plunder of the public #2. 
“Abjorsion and We fall now fee what was done by ‘the ‘parliament 
fanctussy. towards reforming the abules then'complained of.’ Jnwas 
endeavoured, by flat. ar*Hen. Ville. 2: to fecure’ the 
departure out of the kingdom of all abjured perfons, It 
enaGed, that every perion who-had taken fan@tuary for fe- 
Jony or murder, where he ought by law to abjure,fhould, 
after his confefion, and before his abjuration, be marked, 
by, order of the coroner, with a hotiron, on the brawn of 
the thumb, with the letter A, that he mightbe known 
for an abjured perfon, It was moreover provided, that 
any felon or murderer who ought to abjure, refufing to take 
his paflage as limited by the coroner, fhould lofe the bene- 
fit of his fanéluary, and be taken out and committed to 
prifon, to be dealt with according to law. Bat the banith- 
‘ment of fo many abjured perfons began now tobe thought 
-not the wifelt policy ; as many able and expert artificers 
and labourers were thereby furnithed to foreign countries, 
‘A new method of ordering. thefe abjured perfons was 
truck out by. flat, 22 Hen. VIII..c. 14. which diteéted 
the oath of abjuration to be altered; and that, inflead of 
abjuring the realm, as before, fuch an offender *thould 
 abjure fromall his liberty of this realm, and from his li- 
* beral'and free/habitations, reforts, and paflages, to and 
_ feqm the univerfal places of this realm, which ap- 
pia ap ried of the king's fubjeéts unde- 
”” andhaving made this abjuration, he was to.be 
Des sibipaemmnes hecenaninn, 
which the offender fhould chufe, there to semain 2s.@ 
fancheary-perfon abjured ducing his natural life, and to be 
burnt en ree Wee re tee 
— fan@uary, he was to a, 
ijl ee igag SS Kgloe 
aise committing any petitetreafon, murder, or 
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felony, cither in or outof fanduary, was tolofeallbene- CHAT 
fit of fandtuary, Thus was abjuration pur upon a new 
footing ; and futh offenders. as ued to avail chemnfelves of MERRIER. 
this privilege to efcape punifhment, were kept hereafter 
within the reach of the law. < 
‘Wuen fuch provifion was made for the due confine 
ment of fanétuary-perfons, a like policy was purfued:in re- Bly en 
gard to thofe intithed to clergy ; and thatbenefit was alfo ta- pomp 
ken away in many cafes where it was before enjoyed. This 
was ‘effected by flat. 23 Hen. VIII. c. 1. an a& which 
partly had in view the ftat. 4 Hen. VIII. c; 2. upon which 
we havejuft faid fo much ; and partly fome former ftatutes 
relating to the purgation of clerks convict) The preamble 
“pocites the ftatute of Weftminfter rift, ftat. g Ed. I. c, 2. 
which enjoined bifhops not to deliver clerks indiéted of fe- 
Jony-without due purgation®: and ftat, 4 Hen. IV. ¢. 3." 
which ordained, ‘that perfons convicted of treafon not 
againft the king’s perfor, and notorious thieves delivered 
to the ordinary as clerks convi@t, thould not make purga~ 
tion, but be fafely kept in cuftody, according to 2 confti- 
tution provincial to be made, but which never was made.: 
fince which, the ftatute complains, it continually hap- 
pened, that perfons convicted according to law, and com- 
mitted to the ordinary, “were delivered for corruption 
“and lucre;” or, “ were fuffered to make their pur- 
gation by fuch as nothing knew of their mifdeeds.” 
To remedy fuch abules, it was enatted by this ftatute in 
the following manner: In the firft place, clergy was 
-taken away from certain offences ; and, inthe next place, 
fome provifions were made refpecting thofe who were ftill 
to enjoy the benefit of clergy; which provifions were 
calculated to rerider that benefit lefs mifchievous than ic 
si Teas chaSted thar no perfon found guile, 
+ 
» Wid Not, 3 Hen. Vithesrs thofe ‘ 
emai aE” 
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marder of malice prepenfed ; for church, 
chapel, or other holy places ; for re ‘perfonsin 
their “dwelling-houles dr dwelling-place, the owfer” or 


weller in the fame hioule, [his wife, his children, or fer- 
wants then ‘being within, and pur in fear and “dread'by the 
fame'}"Gr for robbing of any peHfon in Or near about the 
ighways ; for wilful burning of ahy dwelling-houfes or 
‘whereitt any grain oF cor ‘thal ‘happen to bey not 
their abettors, procurors, helpers, maintainers, or coun= 
floes, Mall “be admitted to the benefit'of their’ clergy, 
exXcept only fuch as'are within holy orders, that isto! fay, 
‘of the orders of fulb-dexcon * and above, * me 
As to tho in the orders of fub-dézton ant above, 
when delivered to the ordinary as clerks conviét of any of 
the above-mentioned offences, they were in’ no wile?to 
Be faffered to make their purgation, nor to be “fet” at 
‘iberty ; but-to remain in prifon’ during life, except they 
found two fufficient fureties to be bound for their good 
; . However’, the ordinary, if he pleated, might, 
‘by this abt, degrade fuch clerk convict, according to the 
Jaws of the church; and fend him to the king’s ‘bench, 
where judgment of death might be paffed on him. 
* By this ftatute, a fevere blow was given to the benefit 
of clergy, pou ter perfonal immunity of the clergy 
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_ SucH a reformation in the-punifhment of offenders as. 
was made by ftat. 23 Hen. VIII. See 
tention and fupport to render it and complete, 
But this aé, from the terms of it, extended only to fuch 
perfons as were found guilty after the due courfe of the 
law; therefore criminals, to pttvent their being /o found 
guilty, would. ftand mute, or by other means prevent a 
verdict. Again, in cafes where a robbery or burglary 
‘was committed in one county, and the thing ftolen was 
carriedsinto another, the offender, if found guilty in fuch 
other county, could not, under this aét, be deprived of 
his clergy ; becaule the jury could not enquire of the 
robbery or burglary in the firft county, bytonly of the laz~ 
ceny in their own.  Thefe defects were remedied by stan. 
2g5.Hen. VII. c, 3. which enséts, that all perfons ar- 
raigned for any. offence mentioned in ftat,.23 Hen. VIL. 
t+ who thall ftand mute of malice or froward mind, or 
challenge peremptorily above the number of twenty (to 
which number felons had been confined by alate ftatute) 5 
or will not anfwer directly to the indictment, thall lofe 
their clergy, in Jike manner as if they had pleaded and 
been found guilty. And further, that perfons indicted 
for ftealing goods in any county, and found guilty, or 
who ftand mute, challenge, or will not anfwer as above 

thal lofe their clergy, in like manner as a 
found guilty where the robbery or burglary was com- 
mitted, ~ 

Tue fixth chapter of the fame Mature made fodomy 
felony sor, as the ftatute exprefics it, “ the Geteftable 
“and abominable vice of buggery committed withuman- 
‘te kind of beafts”* ‘This crime, we have before fen, was 
varioufly punithed by our old law*; but now itwas made 
2 common-law felony, and thofe who were conviéted 
thereof by verdict, confellion, or outlawry, were to fuffer 


¥ 22 Hen, VILL. c. 44. = vid. ant vol IE 352 
death 


* 
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death and forfeiture as felons; and no perfon fin 
was to be admitted to his clergy =| whiett 
‘vit, laft words go further than the former ftatute in defcribing 
the perfons who fhall lofe their clergy; unlefs theysare :to” 
be confidered 2s reftriied by the foregoingy which con- 
fines the penalty of death atl forfeiture to thofe conviéted 
by verdict, confeffion, or outlawry. “In the next-year 
an a& was made to extend the provifions of the famous 
flat. 23 Hen. Vill. c. 1. to Wales, eae 

Cxiexcy was taken from offenders in‘one or more! in= 
flances by other ftatutes. By ftat. 27 Hen. Villeway. 
clergy and fantuary were taken from fervants 
their mafters’ goods. within dtat. a1 Hen. VIll.en7. 
After thefe various experiments towards the\abolition’of 
clergy, the legiflature now ventured further, and deprived 
perfons in holy orders of the exemption with which they 
were ftill indulged by stat. 23 Hen. VII. c. 2. and other 
ftatutes. for it was enacted by flat, 28 Hen. VIII. ox re 
that in all offences within ftat. 2g'Hen. VIII. c. 1. ftats 
25 Hen. VIL. c..3. and ftat..a5 Hen. VIII. c. 6..(con- 
ering houfé-breakets and other offenders ftanding mute, 
and concerning fodomy), perfons in holy orders thal be 
under the fame pains and dangers, and be ufed and ordered 
as perfons not within holy orders: fo that real clerks 
were now liable to’a capital punifhment for felony, as 
well as nominal clerks. 

‘Tue remaining ftatutes concerning clergy are ftat. 
93 Hen. VIL. c. 1. and 24. flat. 33 Hen. Vill. c. 12. 
feet, 26." and Rat. 37'Hen. VIL c. 10. which two lait 
we fhall defer for the prefent. ‘The firt of thefe made it 
felony to pra@life .witcheraft and inchantment, under 
pretence of difcovering where ftolen goods were to be 
found; and offenders of this kind, being lawfully con ' 
wilt, vine Me eelviane of clergy a 


ts “6, Hen, VIEL «. ta. 
phn fo 
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foth PRUREEAE mute, challenged peremptorily © 30-4 P._ 
oes cote ae, 
Beate of clergy by the words of this. a. Itwas on , 
Baap iyi future aéts, made to take away clergy, | 
more particular in iaming; all: poffible inftances of 
Coin ln which ey Dy wil 
be feen in the ftatutes on this fubject made in fubfequent 
reigns. 
» By ftat, 33 Hen. VII. c. 14. -perfons making pre- 
tended prophecies, grounded upon coats of arms, badges, 
fignets, fields, beaits, letters of names, or other fancies, 
wert declared:to be guilty of felony, without benefit of 
clergy orifanétuary > avery tharp ‘law upon the folly and 
delufions Of mankind ; though a fit companion “to that 
which went immediately before. lt cannot be denied 





| hat bot thefe praStices might be abufed to dangerous 


© of the!peace, or of affife, within forty days or, if no term, 


; er 


putpofes; and, probably, fome experience of that kind 
might have juftified the: parliament in contriving fuch 
fevere means of fupprefling them. 

Siwer the flatute of Henry VIL. it was proper that a Cavifetesaft- 
regifter of clerks conviét and attainted fhould be kept,  * 
that fuch perfons might not have their privilege more ‘ 
thin once, For this purpofe it was enacted by flat. : 
34 and 35 Hen. Vill. ©. 14. that the clerk of the crown, ‘5 
within tWenty daysafterithe begining of the term following 
* forty. days, any attainder, outlawry, or conviétion 

Ball hot only certify a tranfcript, in few words, 

Ss pent and proceedings, the name of the clerk, 
w place, and certainty of the felony, to the 
thete to remain of record; but alfo deliver 





& committed, ‘The clerk. of the crown in. the 


’s bench was to reccive themy and upon the requeft 


of any juftice of gaol-delivery, or of ‘the peace, was to 


certify 





¥ VI. Siti find.aoocdecge i the ftatutes that relate to 
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taken clerey, wwe fhall now return to the 26th year of this king, 4 
ee vol oka view ths eptdhig A SagEISE i 


of fan@tuary. “The privileg’ of fan@uary was taken from 
all offenders in high-treafoh, by fat. 26 Hen. VIlI.c. 13*. 
In the following ycar a law was made in aid, of the re~ 
gulaxion which had been lately eftablifhed for: the due 
and fafe cuftody of fanétuary-perfons.* It was 
direéted by fat. 27 Hen. VII. c. 19: i 
privileged in any fan@tuary fhould wear a badge, and 
any perfon who appeared abroad, out of the fandluary, 7 
out fuch badge, fhould immediately lofe novi cand. 
be coshmitted to the common gaol. Such were 
not to appear out of their lodging before or 
after fun-fetting, upon pain of imprifonment 5 for 
the third offence they were to lofe their privilege. That 
the inhabitants of thefe privileged places might not look 
beyond the limits of their confinement, in any cafe where 
their neceffities could'be fupplied within, the governors of 


 fach fan&uaries were empowered to hold plea of debt under. 


gol. and of trefpafles and covenants between ‘privileged 
perfons and other inhabitants of the fandtuary. 
NotwitHsranpinG this attempt to regulate the 
economy of fan€tuaries, fome few yearsafter, itwas thought 
more expedient to ‘abalifii certaln of thefe privileged 
places ; and not to allow thofc which remained to extend 
any immunity to offenders of a particular defcription. It 
pie by flat. 32 Hen. VIII. c. 12. generally, thar. 
all fantuaries, except parith-churches and their chufck- 
yards, cathedral churches, hofpitals, and “churches col- 
legiatc,andall chapels dedicated and ‘Ga baa 
feu becextinguithed and of no effet. But Wells | 
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“fiminpier, No riers Mi Norwich, a 
5 nd Manchefter*, were fill to continue 
places of fanQuary. “This a& was principally occafione 
ty the dilution of reli houfes, many of which had _ 
privilege of fanatuary ;-anq the {cites of them would fill 
have enjoyed the fame privilege, though the fociety which 
was to have the direftion and government of it no longer 
exifted ; fo that great diforders would probably have en- 
fied, if like provifion had not been made. 
‘Ir was moreover enacted, that the following offenders 
no longer enjoy the privilege of fanctuary in any 
; namely, thofe who committed wilful 
t , burglary, robbery in or fear the highway, or 
ina tting the owner, his wife, children, ‘fervants, 
ora within the fame in fear of life; thofe who 
were guilty of felonious burning of houfes, or barns with 
corn 5 robberies of churches, chapels, Gr other hallowed 
places, with their abettors and procurors ; and all thofe 
from whom clergy was taken by any of the foregoing laws. 
Several new, regulations were ordained by this ac re- 
_ fpe€ting fangtuaries. ‘The chancellor was empowered to 
appoint commiffioners to make peramibulations, and to 
fettle the boundaries of them. Not above twenty perfons 
were tobe admitted at one time into any fanétuary. “Their 
nathes were to, be’ called: over every day; and if any 
made default three days together, he was to lofe his pri- 
vilege. 
‘Tits was the laft Jaw made in this reign 
thefe unhappy objeéts, who at this period feem to, 
eee ing re bn ym 











and not to be managed but with great dil The in- 
ftitution itflf, after all the care of the to regu- 
Iate it, was pregnant with evils, which never could | 


died but'by entirely abolithing it, ‘Thevbeft part @f the 


~® And inflead of Manchetter, Cigar, byt. 53 Hen. VII, Sty 
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ay Jaws we have juft mentioned, was that which took away ~ 
this privilege from certain offences. Thefe fomewhat 
HENRY viit. abated the mifchief, till this relick of fuperiftition was quite 
\ » deftroyed in the reign of James 1.” 
Ir may be thought, that a8 many of thefe ftatutes relate 
toa fubjeé& which is now no mote, a fhorter account of 
them would have’been fufficient ; but the fubftance of 
them could not well be comprefled in a fmaller compafs 5 
and if they deferved confideration in a hiftory of the 
changes in our law, they deferved, at leaft, to be'treated in 
a manner that would render them intelligible. Indeed, if 
the confideration of a fubfequent revolution was to have 
weight with the hiftorian, not only thefe ftatutes, but mot 
of the many criminal regulations, on which we have juft 
been {pending fo much time, might be configned to obli- 
vion, For the fweeping acts of Edward VI. and queen 
Mary repealed all the ftatutes taking away clergy, all thofe 
for trying treafon in a way differing from the courfe of the 
common law, and-all thofe creating treafons and felonies ; 
‘and when thefe were abrogated, what remained to pofterity 
“of the penal laws of Henry VIL!.? 
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Eales for Years and at Will—Leafes by Tenant for Lifes 
&c.—Of Fines—Manner of fuffering Recoveries—Ufes 

) A Ue in Tail—Operation of the Statute of Ufs— 

» Covenants to raife aUfe—A Leafe and Releafe—-Canftruc- 

do tion of Wills The Court of Chancery—Court of Re- 

© gueps—Prefident and Council of the North—Astion of 
Cowenants— Of Afiempfit againft Executers—Of Trover 
—Debt and Accompt—The Criminal Law—Of Trials 
in two Counties ~The Heclefiaftical Court—King and Go- 
‘vernment—Bills of Attainder—Torture—Of the Statutes 
Of the Year-Books—Ficzherbert—Saint Germain— 
Raficdi—Printing of Law Books—The Regifler--- 
Mifeellaneous Fatts. 


HHOUGH our courts; during this reign, furnithed 
decifions upon almoft every queftion in the law, we 
hall only felect fuch of them as relate to the new points 
then moftly agitated ; the alterations made by patliament 
having taken up too great a {pace to allow us to erilarge 
tnuch on this. part of our Hiftory. 
» Many queftions concerniiig leales of varioiss kinds were 
agitated in this reign; and fome wete adjudged upon {uch 
fuifficient grounds, as to ftund the teft of future €xamina- 
tion without being fhaken. Of thofé which wete only 
figitated; but not decided upon; was a dotibt upori % very 
_eotmmon method of letting lands; whether it fhould be 
conftrued a leafe for years, or at will; this led to much en- 
Y2 + quiry 
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quiry into the nature of a leafe at will, and how it differed 
from a term for years. £ 
Jw the third year of the king aleafe came into queftion, 


Leates for years where one had let to another to fold at bis own will; but 


[feos at will. 


it having been long laid down 5, that aleafe at will muft be 
at the will of both parties, it was held by three juftices in 
the common-pleas, that this fhould be conftrued to be at 
the, will both of the leffor and lefice ; for if it was at the 
will of the lefféc, he might keep it, pethaps, for fiis life, 
contrary to the rule of law, which fays fo freehold fhiall 
pafs without livery *. 

Burr the o¢cafion when the properties of this fort of 
Yeafe were thoroughly difculled was in Pothyns's café, in. 
14 Hen. VHT, A leafe had been made to him in the 
roth year of Henry VII. for term of a year to com 
mence at Michaelmas, and continue till the end of the 
faid year, and foto thé next year, de anne in annum, as long, 
asthe parties pleafed. “Thefe were the terms of the leafe. 
Potkyns held the land for twenty-four years ; at the end of 
that time the leffor determined the leafe, and brought an. 
adtion of walte : upon which it was moved in arreft of 
judgment, that it was only a holding at will, and there- 
tore the defendant was not liable to waite under the ftatute. 
‘The objection was.thus pointed : that the leafe being only 
for ayear,and beyond that from yeur to year, as Jong as the 
parties pleafed, the-ficit was a leafe for a year, but the re+ 
anainder was: nly at will 5 for, faid they, every leafe for 
years thould have a determination, otherwile it is: 
‘Wot adeale for a "years; and here there is.no cer- 
tain detern for it i is at will ; therefore they con> 
eluded the | ea good leafe for a year,,and. the re- 

‘be-only at will. ‘This point was frequently 
‘the bar,:and when it came for the courtsto give 
jodgmens, there was as greata difference of opinion among 
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the judges; for’ Fitzlerbert and Brooke held it to 
clearly aleafe at will after the firft year; but Pollard 
Brudnell the chief jultice ‘held it to be fill a leale for a 
year. As thiswas a matter of fome importance, being 
that upon which it was to,depend whether there fhould be 
any longer fuch a defcription of eftates as thofe at will, it 
may be curious tohear what was faid on both fides. 

Iwas faid by Fitzberbert, who thought it was an eftate 
at will after the fielt year (for there was no doubt about tha, 
fir year), that if it was not a leafe for years at the com- 
mencement, it could not be made fo by occupation. Ard 
jn anfwer to what had been urged by the counfel, he faid, 
it was.a.conceit to contend, that if the party held from year 
to year.at the will of both, the wil! was only to be exer- 
cifed at ‘the commencement of every year :.the will cer- 
tainly extended to every part of the year; fo that they 
might determine it.ac any part thereof. Again, when the 
counfel had faid, that the word wil! was void, he faid it 
was not fo: but that operated as a fort of condition ; for 
if Let land for a year at my will, the lefiee would affuredly 
have it only at _my will, Thus if I let for years, at my 
will, (but leave wil? out) as a leafe for a year, and{o from 
year to year, without limiting the years; this, for want of a 
certain determination, could not be aleafe for years; there- 
fore it mutt follow, that it was aleafe at will. Again, if a 
Jeafe was mude for years generally, without any certain li- 
mitation of years, then, in the opinion of fome, he would 
have it only two years ; for two years would fatisfy the 
plural noun in thedeafe: but if it was for twenty years at 
“Will, this would be determinable at will by either party. 
‘The fat. Weftm. 2, exprefsly requires that the leflee 
fhould have fuch an eftate as the leffor could notdetermine 5 
‘if 'd Jeale, therefore, for years. was made to commence at 
fach a feait, this would not be good, becaufe it wapred the 
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by Brooke. “He aid, that a leafe for years fhould be perfec 
by the fir wording of it, or it was not a Jeafé for years z 


ie Vit, and this, he faid, was an entire Jeafé and not feveral, and 





the whole commenced at once, notwithftanding this pre- 
tended feparation from year to'year. ‘Thus, if land was 
let from Michaelmas next, referving rent till the Michael- 
mas following, and fo the next year, and’the third, this 
Wits a good leafe for three years, becaufe the beginning and 
@etermination of it was fufficiently certain, without waiting 
for"any after-circumftances to explain it. 

Tue eftates known in the law were fee-fimpley fee-tail, 
for term of life, for term of years, and at will); and each 
was created by fpecial words. peculiar to itfelf: -wafte 
Jay againft tenant for life and for years by the'ftatute ; but 
tenant at will was at the commanlaw. If a Jeafe was made 
to a man till he was promoted to a benefice, and he had li+ 
very, he had an eftate for term of life : foof a leafe to baron 
and feme during the coverture; becaufe thefe depended on. 
acondition that had a human determination. ‘Not fo of 
other conditions ; for a leafe fo long as fuch a tree grew, 
is but at will; becaufe, faid Brooke, it is not natural for an 
efiate to depend on fuch a condition. He thought that 
all eftates for years thould be certain in their determina. 
tion, and not at the will of any for that would be a 
contrariety ; for which reafon he could not agree with 
thofe who faid, that a leafe for ten years at will, hould be 

determined at will ; for the words at wil! were inconfift- 
ent and contrary, and therefore were void. He admitted 
an | eftate for years might be determinable at willyon a con= 
Gision, but not otherwife ; as on condition if fiuch a one ts 
not oF declare bis Te gee then it foall ceafe. This 
isago ie although only at the will of a ftrangér, 
He admitted that tb be certain in its determination; which 

r eee conftruétion of the words creating 

leate for years, he agreed, might be conitrued 
rtwo Fear, becaufe chat fatisfied the plural ~ 
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and was the greateft certainty that could be obtained out, © HAP. 
of the words. A Jeafe for a theufand days was good, _ ~**_, 
becaufe it was as certain to count by days as by years. WENRY vin, 
If one leafed fora year, and fhewed the commencement 
of the term, and fo thé fecond, third, and fourth year, 
this would be good for foureycars, becaufe it was fuffi- 
ciently certain when it commenced, and when it was to 
determine; but if it was from year to year, there was no 
certainty at all. Thus a leale for years, folong as 7. 8. 
lived, if no livery was made, would be only at will, be- 
‘caufe by the firlt words of its creation there was an un- 
certainty. of determination; fo there was no certainty in 
the firft words of creation, when 2 leafe was from year to 
year ; but if itwas for one year, and fo for the next year, 
and:fo from year to year, it would be good for the firlt 
and: fecond year; but for the others, for want of cer- 
tainty, itwould be only at will, He faid, be faw no diffe~ 
rence ‘between the above leafe after the firft two years, 
and one for as many years as we can agrees which, for 
want of certainty, would clearly be a leafe only at will, 
Such were the reafons given by the two judges who 
thought this a leafe at will. 

On the other fide, it was argued by Pollard, that con- 
fidering how many leafes-were made in this way, it would 
‘be more feafonable to fupport it as aleafe for years; and he 
thought it a very good Jeafe for years. He faid, that altho’ 
a leale for years, and fo from year to year, would Le at will, 
Becaule it was not determinable upon any certainty; yet, 
if aleale was made for a year, and so from year to year, 
as long as the parties agreed, the word fa implied that the 
leffee fhould have the fubfequent years in the fame manner 
pit bil 1M and it aretarepy— abel 

the parties folong agreed. The fame as 

bow! a ward afd faring abd fie ard 
to ward durante minare atate ; ig which cafe, if tif ward 
: YY age, 
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age, the patentee would have that ward alfo, in the fame 
manner be had the firit. And as it was agreed by the other 


HENRY vill, fide, that a leafe for a year, and fo for the next, was good 


we 


for the next by reference, why fhould it not alfo be good, 
if from year to year? He faid, thatif a leafe was made for 
ten years at will, the words at wil! would be void; the 
fame as ina feoftmentin fee, an babendum for years would 
be void, As to the certain determination, he thought it 
ought to be detérmiuable on a certainty, or on what, 
though not a certainty at fir, might become certain 5 
fora leafe determinable on condition was ‘ot intirély cer- 
tain in its determination, He faid, that in cafe of a léalo 
from year to year at the will of the parties, when the leflee 
entered into any one of the years, neither the leffor nor 
the leffee could determine his will for that year; -and if 
they went on fo for ten years, it would be’an intire Veale, 
and not, as fome faid, 2 feveral leafe every year, : 

Iw all this the chief-jultice Brudnell agreed with Pollard.’ 
Headded, thata leaf for years determinable on an uncertain 
event, was no uncommon thing. ‘Thus'a leafe for years 
by an infant might be determined when he came of age 5 
aleafe by a tenant for life was determinable by his death 5 
a leaf with provifo that when the leflor had a mindto o¢- 
cupy the land, then the leafe fhould ceafe, was held good, 
though deterntinable at will, He faid-a leafe for. three 
years and fo from three years to thiee years, was a com- 
mon way of Jetting parfonages, and theie-were efteemed 
good leafes, Again, a leafe till the leftée had levied tol, 
of the rents and profits, was 2 good leafe; and aed 
was no Certainty when i it fhould determine : the 

this ivy beat Ry wills ‘was determined,» “then that cera) 
cig ge lee ha taken place, which was marks 





terms of the original creation, 





—_ 
were the arguments ufed on both fides of this. 


famous queftion, which Sifter all was not determined, tho* 
they all it in giving Judgment againtt pie 


* 
ENGLISH LAW, 


For notwithftanding the leaf was at an end, as tated in cEAr 
the declaration, it was. flated in the Writ, gueém TENET a 


ad terminum, inftead of tenuit; which variance was held 
fatal ; and the principal queftion was left in its former ftate, 
with the addition of all the topics which this folemn dif- 
ciffion had furnithed on both fides*. In 28 Hen. VIII. 
aeafe fimilar to-one that had beep mentioned by the chief- 
juice, is to be found in Dyer, A parfon leafed his rece 
tory for the term of three years, and after the end of the 
three wears, for another term of three years then imme- 
diately next and enfuing ; and after the end of that three 
years, tothe end of another three years, during all the 
term of the natural life of the leflor: and it was held, by 
the opinion of moft of the benchers of the Middle Tem- 
ple, and feveral juftices of the common-pleas, that the 
termor fhould have only an eftate for nine years, if the 
leflor fo long lived, for it wanted words to make an eftate 
for the life of the leffor ; but if it had been, and /o from 
three years to three years, during the life of the leflor, this 
pethaps would have done: and it was faid, that for the 
leffee:to have a leafe for the life of the rector, he fhould 
have livery of feifin *, 

OrwER cafes upon leafes happened in this. reign, 
which, ‘though of lefs importance ‘than the above, are 
more worth mention, becaufe they were . determined 
upomand became guides in future times. “Thefe not being 
upon any particular head of enquiry, can be given only in 
a mifCellaneous way. In 28 Hen, VIII. we finda cafe 
came before the court, ofa leafe for term of years, with a 
tefervation ofall woodsand underwoods; and it was a quef- 
tion, whether an aétion of wafte would lie againft the 


Jeflee for cutting trecs. It feemed.to Baldwin and Shelley- 


* thatit would not; for the wood being excepted, made 
_po part of the land demiled, and the fatute forbid grate 
¢ 44 Heo. VEIL, 30, b. a8 Heo, VIL, 8, Dyers ag. ast, 
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interris, bofcis, feu gardinis fibi pimissts, However, 
they:thought there might be a remedy by trefpats 

Tne nature of the poffedion of lefice for years was agi- 
tated in a cafe where the leflor made a feaffment while the 
termor was onthe land, and in occupation of it: it was 
doubted whether the fepfice,obtained thereby the freehold 
and rent. Shelley thought the feoffment was good, be- 
caule the termor and the leflor having diftingt interefts, 
the one a chatrel, and the other’a frechold, the frechold 
might well pat from the one without infringing the right 
of the other ; though it would be otherwife, if tht new 
eftate had been 2 leafe for years. But, on the other hand, 
Baléwin and Figsherbert were of opinion, that nothing 
pailed by the fcoffment, unlefs the termor agreed to its 
forthe leffor had no right in the pofleffion during the term 5 
and the livery and feifin being nothing but a transfer of the 
polieffion, it could not be made without injury to the ter- 
mor: they held, therefore, that the common courfe fhould 
‘be adhered to, namely, for the leffor to grant the rever- 
fion, and the termor to attorn. Baldwin added, that if 
the feofiment was made with the concurrence of the ter- 
mor, the term and the rent would be gone, for this would 
be a complete furrender; but Fitzherbert denied this, for 
the termor’s intereft could not be furrendered without his 
aflent ; and he quoted feveral cafes where it had been held, 
that the termor’s confent to a livery made. by the leffor 
was confiftent with the continuance of his term. How- 
ever, afier this canvals, the point went off without a de- 
cifiont. F Piss 

A LEASE was not uncommonly made with a condition ~ 

by which the leffce was bound not to alien toa particular 
perio, It happened that a lefite being fo bound, aliened_ 
‘wione who aliened to the perfon prohibited by the leafe : 
i became a queftion, whether this was a breach. of the 
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gondition: it feems to have been the opinion of Dyer that 
it was not, becaufe every condition fhould be taken ftri- 
Jy. He likened it to a feoffment on condition that the 
feoffee fhould not infeoff 7. 8. and the heir infeoffed 2. 8, 
which was no breach of the condition. Another cafe of 
this fort happened in the courg of augmentations. A leafe 
had been made for years, on condition, that if the leflee 
during. his life affigned his term to another without affent 
of theleffor, the leffor mightenter. The leflee devifed 
the term without his affent ; and it was argued that this 
was a’ breach of the condition, | It feemed to Brock, 
and Hales, mafter of the rolls, that this was a forfeiture, 
for the devifee fhall be faid to be in of the affignment made 
in the life-time of the leffee ; and they took a difference 
between an affigament made by the law, and by the leffee 
himfelf ; for they confidered it as a clear cafe, that had the 
term been taken by an execution, there would have been 
no forfeiture. But this, like the former cafe, went off 
without a decifion '. > 

A ease for years was made of land with a ftock of 
fheep upon it, and a rent was referved. All the theep 
died, and it was doubted whether the rent fhould be appor- 
tioned. The ground upon which thofe refted, who thought 
it fhould be apportioned, was, that it was the act of God, 
without any default in the leflee. “But it'was faid, that the 
Jaw was otherwife 5 for if the fea overflowed the land, ‘or it 
was burnt with wild-fire, the tent would not be appor~ 
tioned, but the whole rent fiould iffue out of the remain- 
der 5 though where part was eviéted by an elder title, the 
rent fhoukd be apportioned. And of this opinion were 
Bromley, Portman, Hales, ferjeants; Locke, juftices 
Brooke, and others of the Temple; but Marvyn, Browne, 
jaftices, Townjfhend, Griffith, and Fofter, were of a con- 
{Gatplagillen * though :ll ducughett contin Widky tab 
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snd equity that the rent'fhould be apportioned. “This'cato 
was afterwards made the fubjett of a reaithigineont of the 


YY Viil, ihns of cou t, as was very comaton in ‘tole days. and 


there it was the opinion of Morr the reader, together with, 


Brooke, Hadley, Portefeut, and eer Juttices, ‘thatthe 
rent fhould be apportioned ®.~ 

No litl@debate, nor fmall difference of opinion, = 
pon the efica OF leat made by tenatits for'life andother 
tenants, who tho’ pofleffed of a greater eftate than for their 
own lives, yet could not make leafés that extended beyond 
that period, without inffinging the claims ‘and “titles of 
thofe who followed them ; all which fhewed the need there 
was for the parliament to take up the fubject, and make 
fome {pecific declaration thercon, as was a@tually done in 
tls reign *. 

We find it laid down by Fitzjames, chiefjuftice of the 
king’s bench, in 24th year of the king, with the concur- 


“gence of many others, that if a tenant for'life leafed land 


for years, and died, the Ieafe became void, and the rent 
determined: the fame of a patfon's leafé ; “amd” though 
his fucceflor received the rent, the leafe was not good 
again him ; for being void by the death of the leffor, ‘it 

could not be perfeéted by any acceptance or ratification™, 
In a fubfequent cafe, we find a difference made between a 
Jeafe for years and for life ; for after reeognifing “the fore- 
going opinion, it was faid, that if ‘a parfon made a 
keafe for life, and died, and his fucceffor accepted fealty, 
he fhould be bound by it during his life*. > In the 
eile of a Jeale, for years, made by the b&hop of Don 
dor, réferving rent to him and his pagent 9 

argiieh whether ic was void by the"bihop's death; and 
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eftate of inhefitance, as. tenants in: tail, might. make a 
leafe for years rendering rent; and it would not be void 
bytheir'death; but voidable only at the pleafure of their 
fucceflor, ‘or the iffae ; for if they accepted the rent, the 
Jeafe’would be good. But they adhered to the former 
opinion, that in the cafe of a parfon, or tenant for life, 
fuch Ieafe would be abfolutcly void®: and fo it was 
again held, in the cafe of a parfon's leafe, in 38 Hen, 
vili'. 

Wrru regard to leafes by tenant in tail, it was held by 
the juftices of both benches, where're/fui guen/e in sail 
and his féoffees made a leafe for years, and died, and the 
iffle aliened the land by fine, before he had made any 
entry upon the termor, or received any rent, and the ali¢nee. 
accepted the rent; they held, that the alience could nor 
have avoided the leafe, even if he had not accepted. the, 
rent*; and that it could not be avoided without eatry by 
the iffte. 

Amevuon hadbeen contrived, by which tenant in tail 
could make a leafe for years that would be good againft 
the iffte; The tenant: in» tail and the intended leflee 
would acknowledge the land to be'the right of 4. aftranger; 
and then 4. would, by the fame fine, grant and render 
“eo the Teflee for years, with remainder to the leflor and 
his heirs?. This device is mentioned in 2 cafe in 36th: 
of the king, which was four years after the emailing 
ay and the ftatute which made a fine a bar to the iff. 
As, thercfote;abefore the one of thofe acts, a leafe let in: 
this"way: Would not bind the iffue; and after the-othery 
the tenant-was by law enabled to let under certain terms, 
fo this contrivance feems to be neceflary, fince thole 

in cafes where it was intended to grant a leale of 
date’ than twenty-one years, or three eer 


not within the‘ other terms of the exablingact. » 
op 32 Hea. VIII. Dyer, Heng VITI. 1% 
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Tr-was'moftly in conjan@ion with dre prefeiit fithiona? 
ble conveyances, that topics of real property were agitated 


MBNRY Vil, itt the courts ; 2 fine, a recovery, a deed to raife'or con= 


Of fines. 


vey ufes, ora willy was wfually the occafion upon which 
any litigation of this fort arofe. “To acquaint ourfelves; 
therefore, more intimately with the Jearning of real pro- 
perty ifi this reign, we thall now proceed to confider the 
methods in which it swas mtoft commonly transferred: 
Firft, of fines and recoveries. 

Some queftions upon the natute of fines‘and recoveries 
were agitated in our courts, and deferve not lefs “atren- 
tion than the ftatutes which have already beer mentioned 
refpecting thofe two methods of conveying lands and here> 
ditaments. 

dw the sth of the king; a vety important queltion 
(which has already been alluded to* ) was agitatedjupon ” 
the effect of this ftatute of fines: A tenant’in’tiil had 
levied a fine with proclamations ; and the five years pafled 
in his life-time: hedicd, and it was made a queftion, 
‘whether his iflue thould be barred? ‘This was argued 
Jat Serjeant’s-inn before all the juftices, who were divided 
inopinion. Englefield, Shelley, and Coningefj, thought 
that the iffue fhould not be barred; for they faid, that by 
fiat: 4 Hen. VII. c. 24. 0 fine was to conclude both 
privies and ftrangers, with certain favings; namely, to 
all perfons and their heirs {other than the parties to the 
fine), their right and intereft which they had-at the day 
the fine was engrofled, fo that they brought their ations 
‘or made their-entry, within five years after the ingtofling ;. 
faving alfo, to alliother perfons, fuch right, titley and ine - 
tereft, as would-firft grow, remain, defcendy or come to 
them after the fine-engrofied, or proclamiation iade, by 
force of any entail, or other caufe jor matter done before: 
the levying of the fine... They contendedy by this laft fir= 
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a 
ing the iffue in tail were aided; for they are the firit to enue 
whom a right would defcend after the engtoffing-of the — 
fine: and though the father was privy to the fine, yet the HENRY WI 
-iffue is neither party nor jury ; for he claimsby the donor, 
andynot by the donce,*notwithftanding he muft convey 
himfelf to the land by the father. For, they faid, it was 
not like:where a father difleifed a grandfather of his land 
in. fee, and levied a fine: then the grandfather dies, 
and afterwards the father; in which cafe the fine would 
bar the fon, becaufe he could not convey the fee-fimple to 
himfelf but through the father, who was \party to ‘the 
fine, and therefore. as heir to him he: was privy to the 
fine, 

‘Tue juttices’ on the other fide were Fitzjames, Bria 
nelly Fitzberbert, Brooke, and More. They (aid, thatthe 

r, intent of the makers of the ftatute, as appears by the 
words of it, was, that 2 fine fhould be atan end, and fhould . 
conclude as well privics as Arangers; and if no excep- 
tion had been made in the above words, all perfons, as 
well the iffve in tail as others, would be concluded, As 
tothe exceptions, they (aid, injthe fir there was novaid 
given but to femes covert ;, in the fecond, all rangers are 
aided. who had title to the land at the timesof the fine Je- 

_ wied,.if they brought their action, or made their entry 
within, five years; but the iffue are.not aided by cither of 
thefe twoexceptions. The third faving is in favour of 

all other perions, which mult be. intended. all ftrangers:to 
fing, and not.privics ; and by virtue of that faving, all 

+ go 2.fine,to whoza.a remainder in tail, or a diicent 

a . fhall firft accrue after the ingroflment, flvall be 

Thus if tenant in tail-difcontinued, and the dif. ~ 

’ Jevied.a fine with proclamations, and the five 

SAOA 0 te the wrarcin adel eis 

“amight have another five years, by yirtue of that Caving: fa 

the.aét. The intention of the makers was not that he 

‘who claimed by the fame title as his airetior. who levied 

an the 
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_ @HAP.  thesfine, fhould be aided; for fuch iffue in-tail, is privy,to 
XXX. his anceftor by whom he is. to. make.his.difcent, and all 
HENRY Vili. privies are clearly concluded by fuch a fine: they 
were of opinion, that the iffue ‘in tail were barred by fuch 
fine. All the juftices. agrqed, tat if ayftranger to.a fine, 
to.whom .a remainder in tail or other title firft accrued 
after the fine, did not make his claim within five. years, his 
iffue would be barred for ever‘, This, no doubt, became 
the governing opinion on the ftat. 4 Hen. VIL. till, to,re- 
moveall difference of fentiment, it was fo declared by fat. 
32 Hen, VIII. as has been before thewn, 


Turxe is nothing further in the books of importance on 
the fabject of fines, till the 27th year of the king; when 
we find a cafe, where a fine had been levied Sur grant et 
rendre in which the conufee granted to the conufor the’ 
Jands in tail, on condition that he and his heirs carried the 
ftandard of the conufee, when he went to battle); and ifhe 
or bis heirs failed therein, then the land fhould- remain toa 
ftranger. Upon its being put to the court, whether this 
was 2 good remainder, Fitzberbert faid, he had never before 
fecn a fine levied upon condition ; and though he 
fuch a fine clearly good when levied, he doubted whether 
the juitices would be willing to take fuch, becaufe it was.a 
very old language in the law-books, that finis finem litibus 
imponit; which feemed to him not much promoted by fuck 
conditions. As to the remainder, he thought it good; 

_ and that the franger took it before the condition broken: 
and when it was objeSted that the remainder, as jit 
depended on a condition, could not take effect till the con- 
dition was broken, he maintained what he had firfkyfaid ; 

“but had it beena feoffment, he faid, that ifthe remain- 
der did not take effec at the time Livery was made,) it 

bey not afterwards, However, no. judgment —was 
vent. + ne - os 
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